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To Slay a Paper Tiger:
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And after a long time
the boy came back again.
"I am sorry, Boy,"
said the tree, "but I have nothing
left to give you-...."
"I don't need very much now,"
said the boy,
"just a quiet place to sit and rest.
I am very tired."
"Well," said the tree ....
"an old stump is good
for sitting and resting.
Come, Boy, sit down.
Sit down and rest."
And the boy did.
And the tree was happy.
Shel Silverstein, THE GlvING TREE (1964) (unpaginated).
In the midst of drafting this Note, I learned that my friend Scott "Cap'n Cool" Raf-
ferty had become seriously ill. Within hours, I was on a plane to be at his bedside for what
would be the final week of his life. Upon my arrival, Scott warmly greeted me, told me
how much he loved me, and promptly directed me to immediately go back and finish this
Note. Even at his deathbed, Scott worried that I would not finish my Note on time, never
once thinking of himself. It was this kind of unselfishness and unparalleled friendship that
made Scott the best friend I ever had and the best friend I ever will have. This Note is
dedicated to his loving memory.
I wish to express deep appreciation to my family for their love and unconditional
support of all my endeavors. Special thanks to my love, Jeanna Yoo, for letting me into her




On the evening of April 27, 1994, thousands of Vietnamese televi-
sion viewers watched a dazzling commercial in which pop star Michael
Jackson sang and danced to promote a Vietnamese beer called "33
Export."1 In the commercial, clips of Jackson's dance routine from a
recent tour sponsored by Pepsico were crudely spliced with clips of an
old beer commercial to show the performer pointing at bottles of "33
Export" beer.2 Not surprisingly, neither Jackson nor Pepsico gave the
relatively unknown beer company permission to use the material for
the commercial. 3 By United States and international copyright stan-
dards, this was a clear case of copyright infringement.4 Not only did
the "33 Export" beer company infringe on Jackson's rights, but it defi-
antly paid a Vietnamese television network to air the commercial
every evening for one month.5 The Vietnam National Trade and Fair
Advertising Company, which oversees foreign television advertising in
Vietnam, 6 defended the beer company's actions by stating that "there
are no copyright laws in Vietnam."'7
However, copyright laws did exist in Vietnam at that time.8 These
laws, unfortunately, were paper tigers-laws that the Vietnamese pub-
lic did not follow and the Vietnamese Government neither imple-
mented nor enforced.9 The Jackson commercial is a glaring example
1. Peter Long, Vietnam: Phony Michael Jackson Ad Creates Stir, VIETNAM INVEST-
MENT REV., May 9, 1994, at *1, available in LEXIS, Asiapc Library, Vietnm File.
2. Id. at *1.
3. Id.
4. See Berne Convention for the Protection of Literary and Artistic Works, Sep. 9,
1886, as amended July 24, 1971, 828 U.N.T.S. 221, 225-251 (copyright infringement provi-
sions) [hereinafter Berne Convention]; Copyright Act of 1976, Pub. L. No. 94-553, 90 Stat.
2541 (codified as amended at 17 U.S.C. § 501 (1994)).
5. Long, supra note 1, at *1.
6. New Viet Ad Laws Cause Confusion, Bus. VIETNAM, July 1995, available in
LEXIS, Asiapc Library, Vietnm File. Under Vietnamese law, all foreign-product adver-
tisements must be made through an intermediary Vietnamese agency such as the Vietnam
National Trade Fair and Advertising Company, also known as Vinexad. Id. Vinexad is an
advertising company owned by the Vietnamese Ministry of Commerce. Vietnam: BSB
Indochina "Test" Viet Advertising Waters, Bus. TIMES (Malaysia), Apr. 24, 1993, available
in LEXIS, Asiapc Library, Vietnm File.
7. Long, supra note 1, at *1.
8. The Decree on Copyright, which was originally passed on November 14, 1986, was
the governing copyright law in Vietnam during the Michael Jackson incident. See Sesto E.
Vecchi & Michael J. Scown, Intellectual Property Rights in Vietnam, UCLA PAc. BASIN
L.J., Fall 1992, at 67, 74 n.47 (reviewing Vietnam's 1986 Copyright Decree).
9. The Vietnamese Government never issued implementing regulations for these
earlier copyright laws, thereby rendering them impotent on a legal and a practical level.
Telephone Interview with Tanya G. Pullin, Of Counsel to Baker & McKenzie (Apr. 29,
1996). In Vietnam, ordinances, decrees, and codes have little utility or force if not sup-
ported by implementing regulations. Id. The Vietnamese Government's failure to promul-
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of the Vietnamese public's disregard of Vietnamese copyright laws.10
In fact, the people of Vietnam have long and consciously ignored
copyright laws." As a result of a recent clampdown on copyright in-
fringement in China, many China-based pirates have furtively moved
their operations and infringing goods into Vietnam.12 High consumer
demand, coupled with a blatant disregard of copyright laws, have
made Vietnam a haven for copyright pirates.' 3 Vietnam's major cities
have recently experienced a marked increase in the infiltration of pi-
rated goods.' 4 Residents of Hanoi and Ho Chi Minh City now have
extensive access to pirated copies of popular compact discs,15 com-
puter software,16 films on videotape,' 7 books,' 8 whiskey,19 and a pleth-
ora of other consumer items.
Although it has become a copyright pirate's haven, Vietnam has
not become a haven for its own people. Twenty years after Viet Cong
and United States bombers ravaged the countryside, Vietnam remains
desperately poor.20 With persistently low standards of living, high un-
employment, and a yearly per capita income of less than U.S.
$200.00,21 Vietnam is one of the poorest countries in the world.22
gate implementing regulations revealed its lack of commitment to effectively protect
copyrights in Vietnam.
10. See John Rogers, Vietnam: Vietnam Could Win and Lose From U.S.-China Trade
War, Reuter News Service-Far East, Feb. 5, 1995, at *1, available in LEXIS, Asiapc Li-
brary, Vietnm File (reporting on the infiltration of pirated goods into Vietnam from
China).
11. Rogers, supra note 10, at *1.
12. Id.
13. See Yojania Sharma, China Trade: CD Pirates Look for Safer Havens, Int'l Press
Serv., Jan. 28, 1995, at *1 available in LEXIS, Asiapc Library, China File (reporting that
China's compact disc pirates consider Vietnam fertile ground for expansion of their copy-
right infringement operations).
14. Amy Chew, Vietnam Sees Rise in Piracy of Copyrights, S. CHINA MORNING POST,
Aug. 17, 1994, at 3.
15. Nguyen Van Phu, Pirated CD's Invade Ho Chi Minh City, VIETNAM INvESTMENT
REv., Jan. 24, 1994, at *1, available in LEXIS, Asiapc Library, Vietnm File (noting the
widespread availability of compact discs by Madonna, Michael Jackson, and other artists in
Vietnam for three to five U.S. dollars).
16. See Chew, supra note 14, at 1 (reporting the availability of pirated computer
software in Vietnam).
17. 14. Thai Lai, Vietnam: Cinema-A Door Half Open, VIETNAM INVESTMENT
REv., Apr. 11, 1994, at *1, available in LEXIS, Asiapc Library, Vietnm File.
18. Stolen Any Good Books Lately, Comrades?, WASH. TIMES, Jan. 16, 1995, at 3.
19. Id.
20. Economic Conditions, POLrICAL RISK SERVS. (IBC USA), Oct. 1, 1995, at *1,
available in LEXIS, Asiapc Library, Vietnm File.
21. Vietnam's Health Minister Slams Corrupt Doctors, Reuters North American Wire,
Feb. 28, 1996, available in LEXIS, Asiapc Library, Vietnm File; see also World Bank Report
Recommends Wide-Ranging Vietnamese Reforms, 12 Int'l Trade Rep. (BNA) 456 (March 8,
1995), available in LEXIS, News Library, Nwltrs file [hereinafter World Bank Report] (dis-
cussing Vietnam's general economic status).
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In reaction to this bleak economic situation, the Government of
the Socialist Republic of Vietnam (the "Vietnamese Government")
instituted Doi Moi, a country-wide plan of economic renovation and
improvement designed to attract foreign trade and investment.
23
Under Doi Moi, one of the first priorities of the Vietnamese Govern-
ment was to facilitate the influx of foreign trade and revenues into its
borders and, eventually, to its impoverished people.24 From the time
President Clinton lifted the nineteen-year trade embargo on Vietnam
on February 3, 1994,25 the Vietnamese Government has tried to imple-
ment Doi Moi, but with only nominal success.
One major barrier to the successful implementation of Doi Moi is
the Vietnamese Government's failure to promulgate and enforce ef-
fective intellectual property laws.26 The lack of effective copyright
protection in Vietnam has deterred many Western companies and in-
dividuals from investing in and trading with Vietnam.27 However, this
desired prosperity and the full success of Doi Moi are impossible with-
out an effective copyright protection system.
2 8
In the last few years, the Vietnamese government has ambitiously
tried to lay the foundation for a modern intellectual property re-
22. World Bank Report, supra note 21. Approximately 51 percent of the Vietnamese
population is classified as poor. Id. Nearly 90 percent of the poorest population live in the
rural areas of Vietnam. Id. Approximately 48 out of every 1,000 children die before reach-
ing the age of five. Vietnam to Get 150 Million Dollars in World Bank Loans, ASIAN ECON.
NEWS, Jan. 22, 1996, at *1.
23. See Jonathan Burton, Vietnam: The Long Road to Doi Moi, INSTITUTIONAL IN-
VESTOR, July 31, 1990, at *1, available in LEXIS, Asiapc Library, Vietnm file (describing
talks among foreigners regarding the Vietnamese Government's policy of enacting laws for
economic renovation). Because Vietnam is one of the latest economies open to foreign
investment and trade, it has attracted considerable interest from investors. Note, Protec-
tion of Foreign Direct Investment in A New World Order: Vietnam-A Case Study, 107
HARV. L. REV. 1995, 1996 (1994). In 1994, the estimated real economic growth of Vietnam
ranked as one of the highest among Asian countries. Alan W.N. Kitchin & John McClena-
han, Doing Business in Asia: Focus on Japan, India, and Vietnam, C942 ALI-ABA
COURSE OF STUDY, GOING INTERNATIONAL: INTERNATIONAL TRADE FOR THE NON-
SPECIALIST 177, 189 (1994). Moreover, Vietnam has a labor force of more than 32 million
people and hosts more than 600 foreign-invested companies. Vietnam, INT'L COUNTRY
RISK GUIDE (IBC USA), at *1, Sept. 1994, available in LEXIS, Asiapc Library, Vietnm
File.
24. Burton, supra note 23, at 1.
25. Bellanne M. Toren, The Curtain Is Raised on Vietnam: An Update On the Lifting
of the U.S. Embargo, 12 AM. CORP. COUNS. ASS'N DOCKET, Spring 1994, at *1; see also 50
U.S.C. app. I (Trading with the Enemy Act).
26. See John Rogers, Vietnam at Crossroads on Intellectual Property, Reuters World
Service, Aug. 23, 1994, available in LEXIS, Asiapc Library, Vietnm File (stating that Viet-
nam has chosen to affirmatively protect intellectual property rights).
27. Id.
28. Greg Torode, Hanoi, Vietnam, S. CHINA MORNING POST, Dec. 21, 1994, at *1,
available in LEXIS, Asiapc Library, Vietnm File (discussing the Vietnamese Government's
desire to stimulate trade through a policy of improved intellectual property protection).
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gime.29 The cornerstones of this regime are Vietnam's newest copy-
right laws: the latest version of Vietnam's Ordinance on Copyrights
(the "Ordinance," passed in December 1994)30 and the copyright pro-
visions of Vietnam's newly approved Civil Code (which will supersede
the Ordinance on July 1, 1996).31 Although the Vietnamese Govern-
ment drafted both of these laws with the goal of conforming to the
norms of international copyright, both laws contain loopholes that ef-
fectively allow copyright piracy in Vietnam to continue to flourish.
Moreover, the Vietnamese Government has not enacted any im-
plementing regulations that would give legal force and effect to these
laws. The implementing regulations for the new Civil Code are ex-
pected to be enacted by July or August of 1996.32 Unfortunately,
these forthcoming implementing regulations may revive the loopholes
of the Ordinance on Copyrights, expand the loopholes of the Civil
Code, or create new loopholes. Thus, the nature and scope of these
highly anticipated implementing regulations will have a profound ef-
fect on the future of Vietnamese copyright law. It is critical that these
implementing regulations and Vietnam's new copyright laws provide
an effective scheme of copyright protection to secure the success of
Doi Moi and Vietnam's prosperity.
This Note examines Vietnam's new copyright laws and their im-
pact on the future of Vietnam. Part I begins by briefly reviewing the
copyright provisions of the two applicable and prevailing treaties on
international copyright law: the Berne Convention for the Protection
of Literary and Artistic works (the "Berne Convention") and the
Agreement on Trade-Related Aspects of Intellectual Property Rights
(the "TRIPS Agreement") subsumed under the General Agreement
on Tariffs and Trade ("GATT').
29. Vecehi & Scown, supra note 8, at 83. Although Vietnam first passed a decree
protecting trademarks and patents in 1981, it did not promulgate laws to address the han-
dling of counterfeiting cases until April 25, 1991. Frederick Burke, Trademark Protection
in Vietnam, E. ASIAN ExECUTIVE REP., Oct. 1991, at 8, 10.
30. Ordinance on Copyrights, Dec. 2, 1994 (Vietnam), (unofficial translation on file
with the Hastings Law Journal) [hereinafter Ordinance]. For a general listing of other
Vietnamese laws, see Barbara G. James, General Article: Vietnamese Law in English: A
Selected Annotated Bibliography, 84 LAW LIBR. J. 461 (1992) (listing related Vietnamese
laws and ordinances).
31. Vietnamese Civil Code, Part VI ["Intellectual Property Rights and Technology
Transfer"], ch. I ["Copyrights"], arts. 745-779, Oct. 28, 1995 (Vietnam), (unofficial transla-
tion by Baker & McKenzie on file with the-Hastings Law Journal) [hereinafter Civil Code];
see also Chris Johnson, Vietnam to Reform Mortgage Law to Boost Investment, Reuter
European Business Report, Nov. 24, 1995, at *1, available in LEXIS, Asiapc Library,
Vietnm File (reporting that the Vietnamese National Assembly approved the Civil Code
on October 28, 1995). The new Civil Code officially takes effect on July 1, 1996. Id.
32. Pullin, supra note 9.
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Part II examines Vietnam's Ordinance on Copyrights (the "Ordi-
nance") and the copyright provisions of Vietnam's new Civil Code.
Because neither the Ordinance nor the Civil Code have been widely
available to Western countries, Part II includes a complete review of
their provisions. Part II also highlights the major loopholes of these
laws by comparing them to the international standards promulgated
by the Berne Convention and GATT.
In Part III, the author recommends that the Vietnamese Govern-
ment eliminate or narrowly redraft Articles 749 (the censorship provi-
sions), 761(f) (impermissible fair uses), and 769 to 772 (contracts on
the use of works) of the Civil Code. In addition, the author proposes
that the Vietnamese Government either amend the Civil Code or en-
sure that its forthcoming implementing regulations provide a com-
plete copyright enforcement scheme, adequate means for registering
copyrights, and judicial relief. The author also argues that the antici-
pated implementing regulations for the Civil Code should not revive
the controversial "Thirty-day Rule," which provides less protection to
foreign works than to works created by Vietnamese authors.
Finally, in Part IV, the author argues that the Vietnamese Gov-
ernment should do everything in its power to avert a trade war resem-
bling the trade war that continues to plague China because of its
failure to effectively enforce copyrights. To this end, the author pro-
poses that Vietnam further strengthen the enforcement provisions of
its copyright laws by adopting the exhaustive copyright provisions of
the recent intellectual property agreements between the United States
and China.
The proposals and suggested modifications of this Note, if imple-
mented, would not only vastly improve the protection of copyrights in
Vietnam, but also strengthen trade relations between Vietnam and
Western countries such as the United States. This, in turn, should in-
crease the influx of investment and revenues into Vietnam's local
economies and improve Vietnam's chances of joining the Berne
Convention.
I. The International Treaties on Copyright
A. The Berne Convention
(1) Introduction
The Berne Convention for the Protection of Literary and Artistic
Works33 is the prevailing international treaty providing guidelines for
33. Berne Convention, supra note 4.
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the protection of copyrights.34 First drafted in 1886 and modernized
through six subsequent revisions, the Berne Convention is the oldest
and most comprehensive copyright treaty in the world.35 Administra-
tion and implementation of the Berne Convention is accomplished
through the World Intellectual Property Organization (the
"WIPO").36 As of October 15, 1995, 117 countries have joined the
Berne Convention? 7 However, Vietnam has not joined the Berne
Convention because of the almost complete nonconformity of its ear-
lier copyright laws and its failure to enforce those laws.
The Berne Convention is primarily designed to protect the rights
of authors in their literary and artistic creations.38 The three main
principles of Berne are national treatment, automatic protection, and
independence of protection.3 9
The principle of national treatment permits foreign authors of ar-
tistic works to enjoy the same level of copyright protection as nation-
als in Berne-member countries.40 In this respect, the Berne
Convention views domestic authors and foreign authors as equals in
the realm of copyright protection.
The principle of automatic protection, which is set forth in Article
5 of the Berne Convention, enables authors to receive copyright pro-
tection without the burden of complying with any preconditions or
formalities.41 Under Article 3, authors who are nationals of a member
country are entitled to automatic copyright protection in their works
whether published or not.42 Thus, a country that wishes to become a
member of the Berne Convention should waive all prerequisites and
conditions previously imposed on authors for protection. Neverthe-
less, a country may still join the convention if it allows authors to reg-
ister their works. For example, the United States Copyright Act
34. Doriane Lambelet, Internationalizing the Copyright Code: An Analysis of Legisla-
tive Proposals Seeking Adherence to the Berne Convention, 76 GEo. L.J. 467, 467-68
(1987).
35. Deborah Ross, The United States Joins the Berne Convention: New Obligations
for Authors' Moral Rights' 68 N.C. L. Rnv. 363, 363 n.2 (1990). The Berne Convention
was last amended in 1971. Id.
36. Id. at 365.
37. The World Intellectual Property Organization, MANAGING INTELL. PROP. 1, 19
(Feb. 1996). The United States became a member of the Berne Convention on October 31,
1988. Ross, supra note 35, at 363.
38. Berne Convention, supra note 4, art. 1, at 225.
39. Id. art. 5, at 231.
40. Id. art. 5, at 231 ("Rights Guaranteed").
41. Id. art. 5(3), at 233 ("Rights Guaranteed"). "The enjoyment and exercise of these
rights shall not be subject to any formality." I&a
42. Id. art. 3(1)(a), at 231.
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allows authors to register their works but does not make registration a
precondition to protection.
43
The principle of independence of protection entitles the author's
work to double protection. First, the Berne Convention protects the
work under Article 5.4 Second, the work may be independently pro-
tected by the copyright laws of its country of origin.
45
(2) Authors' Rights
The Berne Convention requires each member country to protect
copyrights for the duration of an author's life plus an additional fifty
years.46 In addition, member countries must allow authors to hold
economic and moral rights in the works they create.47 Economic
rights protect the authors' opportunities to exploit the market for
their works, recover their investments, and reap profits. These in-
clude the rights to translate, reproduce, perform, broadcast, adapt,
and make motion pictures of the author's work.48 The Berne Conven-
tion requires members to protect two moral rights: the right of integ-
rity and the right of attribution.49 The right of integrity allows authors
to protect their works from distortion or undesired modification even
after they have already sold or licensed their economic rights to some-
one else.50 The right of attribution protects authors' rights to be rec-
ognized as the author of the work and to avoid having works of others
wrongly attributed to them.5
1
43. 17 U.S.C. § 408(a) (1994). Section 411 requires domestic authors to register their
works solely as a prerequisite to the right to enforce the copyright. See id. § 411. In con-
trast, foreign authors are not required to register their works in order to enforce their
copyrights. Id. § 408. Section 412 of the U.S. Copyright Act penalizes all authors for fail-
ing to register their works within three months of publication by withholding their rights to
an award of statutory damages and attorneys' fees. See id. § 412 ("Registration as Prereq-
uisite to Certain Remedies For Infringement").
44. See Berne Convention, supra note 4, art. 5, at 231.
45. Id. In some countries such as the United States, the Berne Convention is not self-
enforcing. These countries must bring their domestic laws into compliance with Berne
Convention standards; owners of infringed works may then bring suit under these laws.
46. Id. art. 7(1), at 235. Countries seeking to join the Berne Convention should pro-
vide the minimum protection period of life plus 50 years mandated by Article 7(1). Prior
to joining the Berne Convention, the United States granted copyright protection for a total
of only 56 years (28 years plus an additional 28 years upon renewal). Ross, supra note 35,
at 367 n.32. However, the United States amended the Copyright Act to extend the period
of protection to the life of the author plus 50 years when it acceded to the convention in
1988. 17 U.S.C. § 302 (1994).
47. See Berne Convention, supra note 4, art. 6<bis>, at 235.
48. See Berne Convention, supra note 4, arts. 8, 9, 11, 12, 14, at 239-45.
49. Id. art. 6<bis>, at 235.
50. Id.
51. Id. art. 6, at 233.
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(3) Enforcement of Copyrights
Article 16 of the Berne Convention contains provisions for the
enforcement of copyrights.52 Article 16 subjects any infringing copies
of a protected work to seizure under the domestic laws of the member
state.53 The Convention does not specify any other remedies that may
be available to authors or owners of infringed copyrights. In a country
like Vietnam, which has not joined the Berne Convention and has
meager copyright protection laws, the works of authors have very lit-
tle if any protection.54
(4) The Benefits of Berne Membership
Because of the Berne Convention's pervasive impact on world
trade,55 membership in the Berne Convention is crucial for any coun-
try that desires to actively participate in international trade. Gener-
ally, membership in the Berne Convention brings three important
benefits. First, member countries have an active voice in determining
the international copyright policies and regulations promulgated by
the Convention.56 Because the Convention sets the standard for inter-
national copyright laws, each country benefits from being able to con-
tribute to the decision-making process of the Convention's General
Assembly and Executive Committee.5 7 Second, member countries
gain increased copyright protection on both domestic and interna-
tional levels.58 "Berne provides superior, more comprehensive pro-
tections, moving beyond [national] treatment obligation and requiring
signatories to enforce prescribed minima for the protection of works
of foreign authorship. ' 59 Finally, membership in the Berne Conven-
tion strengthens the political credibility of the member country.
60
52. Id. art. 16, at 249.
53. Id. art. 16(3), at 251.
54. See Marshall A. Leaffer, Protecting United States Intellectual Property Abroad:
Toward a New Multilateralism, 76 IowA L. REv. 273,281 (1991) (characterizing intellectual
property protection in developing countries as either meager, nonexistent, or entirely
deficient).
55. Membership in the Berne Convention grows ever more vital since the TRIPS pro-
visions of GATT came into being in January 1, 1996. Copyright Office-Copyright Provi-
sions Have Effective Date of January 1, 1996, Pat. Trademark & Copyright Daily (BNA)
(Feb. 14, 1995), available in LEXIS, BNA Library, Bnaptd File [hereinafter Copyright
Office].
56. Ralph Oman, The United States and the Berne Union: An Extended Courtship, 3
J.L. & TEcH. 71, 110-13 (1988) (discussing the arguments in favor of the United States'
adherence to the Berne Convention).
57. See id. at 111.
58. It. at 112-13.
59. Lambelet, supra note 34, at 473.
60. Oman, supra note 56, at 111.
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This strengthened credibility, in turn, leads to increased bargaining
power in trade agreements with other countries. 61
(5) The Berne Convention and Vietnam
For a developing country like Vietnam, joining the Berne Con-
vention would provide an additional benefit of tremendous impor-
tance: economic prosperity through the increase of foreign trade and
investment. With the implementation of a strong intellectual property
protection system under Berne standards, Vietnam would be much
more attractive to foreign companies trading or seeking to trade in
Southeast Asia. Strong copyright protection in a developing country
such as Vietnam produces long-term benefits by stimulating innova-
tion, creating more jobs for its impoverished people, and cultivating a
more skilled labor force.62 In contrast, if the Vietnamese Government
decides to perpetuate its feeble, non-Berne Convention copyright pro-
tection system, the economy and people of Vietnam will be disadvan-
taged over the long term because "free riding and imitation condemn
a country to perpetual second-class status."63
Moreover, having weak copyright laws may serve as a distinct dis-
advantage to local Vietnamese authors.64 In Vietnam, for example,
there is an abundance of inexpensive pirated books and compact discs
of European authorship for sale on the streets. Local Vietnamese
writers and musicians who market their works in Vietnam must com-
pete with these cheap pirated goods while presumably being denied
copyright protection for their works in Europe.65 Because the pirated
European goods are often comparable in price or less expensive than
the works of the Vietnamese authors, they will outsell the Vietnamese
works. For a local publisher, lagging sales of Vietnamese works re-
duce the incentive to publish works by local authors and increase the
incentive to publish infringing goods.
The weak copyright protection scheme harms Vietnam by pre-
cluding it from having an active voice in the international copyright
system, making it less attractive to foreign investors who value protec-
tion of their copyrighted goods, and threatening the livelihood of its
local authors.
61. Id. at 111-12.
62. See Leafter, supra note 54, at 283 n.45 (citing INTELLECTUAL PROPERTY COMMIT-
TEE (U.S.A) ET AL., STRONG INTELLECTUAL PROPERTY PROTECTION BENEFITS THE DE-
VELOPING COUNTRIES (Apr. 19, 1989)) (discussing the benefits received by developing
nations that adopt international standards of intellectual property protection).
63. Id.
64. Edmund W. Kitch, The Patent Policy of Developing Countries, UCLA PAC. BASIN
L.J., Fall 1994, at 166, 169 (discussing how developing countries may disadvantage their
authors by maintaining weak copyright protection laws).
65. See id.
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B. GATT and TRIPS
(1) GATT
The General Agreement on Tariffs and Trade ("GATr")66 is the
most important multilateral international agreement in the world to-
day.67 Originally spawned from negotiations between the United
States and the United Kingdom in 1948, GATF now includes more
than one hundred participating nations, accounting for a substantial
majority of the world's trade.
68
GATT is driven by five main principles of international trade.
69
The first is the most favored nation principle ("MFN"), which pro-
vides that GATE nations must award MFN trading status to the prod-
ucts of other GAT nations.70 The second principle of GATT is
national treatment, which prohibits member nations from discriminat-
ing against imported goods by favoring domestic goods over imported
goods with regard to taxes or duties.71 In this respect, GAT is in
accord with the Berne Convention's principle of national treatment
for foreign authors. 72 Closely related to the principle of national
treatment is the third principle of GAIT, the tariff concession princi-
ple. The tariff concession principle forbids member nations from im-
posing tariffs on imported goods that exceed the tariffs already set in
the latest applicable tariff schedules. 73 The fourth principle is the
principle against nontariff barriers, which prohibits member nations
from using nontariff barriers to restrict free trade.74 Finally, the fair
trade principle of GAT allows member nations to protect their na-
tional interests by restricting their trade practices with opposing coun-
tries.75 These restrictions, however, must be fair and reasonable
under GATT.7
6
66. General Agreement on Tariffs and Trade, Oct. 30, 1947, T.I.A.S. No. 1700, 55
U.N.T.S. 187 [hereinafter GAIT].
67. See David Kennedy, Receiving the International, 10 CONN. J. IN'rL L. 1, 12 (1994)
(discussing GATT generally).
68. Id.
69. Leaffer, supra note 54, at 298-306 (describing GATT and its relationship with
foreign international property protection).
70. Id. at 299.
71. Id.
72. Cf. Berne Convention, supra note 4, art. 5(3), at 233 (providing national treatment
to authors); GATT, supra note 66, art. XIII, at 204-08.
73. Leaffer, supra note 54, at 299; GATT, supra note 66, art. XIII, at 204-08.
74. See GATT, supra note 66, art. VII, at 216 (imposing use of actual value of im-
ported merchandise for customs purposes); id. art. VIII, at 220 (limiting amount charged
for services related to import or export); id. art. XI, at 224-28 (eliminating quantity
restrictions).
75. Id. arts. XIX-XXI, at 259-66.
76. Id.
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(2) The TRIPS Agreement
(a) Generally
In 1986, GATT-member nations agreed to incorporate the Trade
Related Aspects of Intellectual Property Rights ("TRIPS Agree-
ment") 77 into GATT during the Uruguay Round of Negotiations. On
January 1, 1996, the members of the World Trade Organization
("WTO") ratified the TRIPS Agreement.78 The TRIPS Agreement
provides the basic principles and standards of international intellec-
tual property rights for all GATT countries. 79 Specifically, the TRIPS
Agreement regulates international copyrights, trademarks, patents,
and other forms of intellectual property.80
(b) The Enforcement Arm of the TRIPS Agreement
In the field of copyright, the TRIPS Agreement embraced the
Berne Convention as the universal copyright law.81 With the excep-
tion of moral rights for authors, the TRIPS Agreement adopted all the
major provisions of the Berne Convention.8 Most importantly, the
TRIPS Agreement extensively expanded the enforcement provisions
of the Berne Convention 83 to compensate for the lack of strong en-
forcement provisions by the WIPO.84 The end result is a remarkably
comprehensive scheme of international copyright enforcement and
protection.
For example, the TRIPS Agreement requires member nations to
enact laws that entitle owners of infringed copyrights to judicial in-
77. Agreement on Trade-Related Aspects of Intellectual Property Rights, Jan. 1, 1995
(a subdivision of GATT), T.I.A.S. No. 1700, 55 U.N.T.S. 187 [hereinafter TRIPS].
78. Copyright Office, supra note 55.
79. TRIPS, supra note 77, art. I, at 320 (describing the nature and scope of obligations
for GATT countries).
80. Id. art. I, at 329-37.
81. Id. pt. II, § 1, art. 9(1), at 324 (stating that "[m]embers shall comply with Articles 1
through 21 of the Berne Convention (1971) and the appendix thereto. However, members
shall not have rights or obligations under this Agreement in respect of the rights con-
formed under Article 6<bis> of that Convention or of the rights derived thereunder.")
82. Id. The United States was one of the strongest proponents of the TRIPS Agree-
ment during the Uruguay Round of Negotiations. Mitsuo Matsushita, Taiwan and the
GATT: Panel Three: A Japanese Perspective on Intellectual Property Rights and the GATT,
1 COLUM. Bus. L. REV. 81, 81-82 (1992) (examining the United States' strong position
favoring increased intellectual property protection during GATT discussions). Because the
U.S. Copyright Act does not grant moral rights to authors, it is not surprising that the
TRIPS provisions are in accord with U.S. law. See 17 U.S.C. § 106 (1994) (exclusive rights
of the author for copyrighted works).
83. See TRIPS, supra note 77, pt. III, at 338 (Enforcement of Intellectual Property
Rights).
84. See Matsushita, supra note 82, at 82 (revealing the policy arguments behind the
enforcement provisions of the TRIPS Agreement).
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junctions to halt the infringers' illegal activities85 and to order the in-
fringing party to reveal the names of other persons involved.
86
Furthermore, owners of infringed copyrights in TRIPS countries have
the right to compensatory damages8 7 and to have infringing copies of
the works destroyed to deter future infringements. 88
In terms of criminal penalties, the TRIPS Agreement targets
large-scale pirating operations.89 The TRIPS Agreement requires all
member nations to provide for criminal penalties such as imprison-
ment, heavy fines, and the "seizure, forfeiture and destruction of the
infringing goods." 90
The TRIPS Agreement also provides procedural safeguards for
accused infringers9' notwithstanding the severe penalties enforceable
against them. For example, the TRIPS Agreement requires the au-
thor to provide "reasonably available evidence to support [his or her]
claims." 92 If an author, for purposes of harassment, abuses the en-
forcement procedures provided by a member nation under the TRIPS
Agreement, he or she must compensate the accused infringer for the
abuse and any resulting expenses.93 Judicial review is required for all
disputes according to the laws of the parties' countries.94
Finally, the TRIPS Agreement requires member nations to en-
force copyright protection at their borders.95 If the owner of a copy-
right has grounds96 for suspecting the future importation of pirated
goods, he or she may place a ten-day hold on the goods through the
local customs service.97 Customs officials may then inspect 98 the
goods and order their destruction if they are found to be infringing.99
85. TRIPS, supra note 77, pt. III, § 2, art. 44(1), at 339.
86. Id. pt. III, § 2, art. 47, at 340 ("Right of Information").
87. Id. pt. III, § 2, art. 45, at 340. In addition, TRIPS comprehensively enables the
owner of a copyright to recover court costs, attorneys' fees, and even lost profits from the
infringing party. Id.
88. Id. pt. III, § 2, art. 46, at 340 ("Other Remedies").
89. Id. pt. III, § 5, art. 61, at 345. Article 61 requires the imposition of criminal penal-
ties in all cases of "copyright piracy on a commercial scale ... in particular where they are
committed wilfully." Id.
90. Id.
91. Id. pt. III, § 2, art. 48(1), at 341 ("Indemnification of the Defendant").
92. Id. pt. III, § 2, art. 43(1), at 339 (outlining the evidence required to submit a claim
of copyright infringement).
93. Id.
94. Id. pt. III, § 1, art. 41(4), at 338.
95. Id. pt. III, § 4, arts. 51-60, at 342-45 ("Special Requirements Related to Border
Measures").
96. Id. pt. III, § 4, art. 52, at 343 (requiring prima facie evidence of infringement).
97. Id. pt. III, § 4, art. 51, at 343 ("Suspension of Release by Customs Authorities").
98. Id. pt. III, § 2, art. 57, at 340 ("Right of Inspection and Information").
99. Id. pt. III, § 4, art. 59, at 345 ("Remedies").
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The extensive copyright provisions of the Berne Convention, to-
gether with the exhaustive enforcement techniques of the TRIPS
Agreement, establish a formidable and effective international copy-
right protection system. The pivotal issue for Vietnam is whether its
new copyrights laws can conform to TRIPS and finally provide effec-
tive copyright protection for all works in Vietnam.
II Vietnam's New Copyright Laws
A. Background
Compared with the rest of the industrialized world, Vietnam is
still a neophyte in the field of copyright protection and enforcement.
The first forms of intellectual property laws in Vietnam did not sur-
face until 1958.100 In 1986, the Vietnamese Government promulgated
a copyright law that strove to conform to international copyright stan-
dards.1°1 The 1986 law, unfortunately, proved to be deficient in scope
and futile in application; by 1992, copyright piracy in Vietnam re-
mained rampant and largely unregulated.
10 2
After promulgating a substantively deficient copyright law in
1986, the Vietnamese Government failed to issue regulations to imple-
ment and enforce the law. 103 In Vietnam, ordinances, decrees, and
codes have no legal effect if not supported by implementing regula-
tions. 10 4 Without implementing regulations, Vietnamese copyright
laws can only serve as general guides as to what the law may be for
parties interested in protecting their copyrights in Vietnam. 10 5 Until
the Vietnamese Government enacts the regulations, these laws are
true paper tigers that cannot be enforced by local governmental au-
thorities, the Vietnamese courts, or private parties. 06 For Vietnam's
new Civil Code, the implementing regulations are especially crucial
because they will likely provide important details and guidelines for
enforcing copyrights, registering copyrights, and resolving copyright
disputes in court. 0 7 In addition, the forthcoming implementing regu-
100. The United States Congress, by contrast, introduced the first version of the Fed-
eral Copyright Act more than 200 years ago on May 31, 1790. ROBERT A. GORMAN &
JANE C. GINSBURG, COPYRIGHT FOR THE NINETIES 6 (1993). Vietnam has not yet joined
the Berne Convention. Vietnam-Patent, Trademark Laws, 1992 NAT'L TRADE
DATABANK, Market Reports section, Nov. 13, 1992, at 2; Vecchi & Scown, supra note 8, at
68 (discussing the history of industrial property and inventions in Vietnam).
101. See id. at 74 n.47 (noting the passage of the 1986 Decree on Copyright).
102. See Chew, supra note 14.
103. Pullin, supra note 9.





lations might include important provisions not contained in the Civil
Code.10
8
As a result of a weak copyright law in 1986 and the lack of imple-
menting regulations to effectuate it, Vietnam quickly became known
as "Photocopy City," a place where consumers could purchase infring-
ing copies of almost any copyrighted work.10 9 Nearly a decade later,
the Vietnamese Government made a concerted effort to remedy the
copyright epidemic by significantly revising the 1986 law.110 The
Vietnamese Government produced at least four revised drafts of the
new copyright law before it finally passed the Ordinance on Copy-
rights (the "Ordinance") in December of 1994."' This time, the
Vietnamese Government specifically drafted the new Ordinance to
conform to international copyright standards. Nevertheless, the Ordi-
nance contains many loopholes, and several of its provisions substan-
tially depart from the Berne Convention and the TRIPS Agreement.
To make matters worse, the Vietnamese Government never issued
any implementing regulations to give the Ordinance legal effect.
112
In yet another effort to improve and strengthen its copyright
laws, the Vietnamese National Assembly approved a new Civil Code
on October 28, 1995.13 The new Civil Code contains a revised chap-
ter governing Vietnamese copyright laws.114 Until the Civil Code
takes effect on July 1, 1996,"1 the Ordinance will continue to operate
as the official copyright law in Vietnam.
116
Although the new Civil Code significantly reorganized and im-
proved some of the problem areas of the Ordinance, it still contains
loopholes that effectively allow copyright piracy to persist at epidemic
levels. Moreover, the Vietnamese Government has yet to issue imple-
menting regulations for the new Civil Code. Until the Vietnamese
Government enacts implementing regulations, Vietnam remains a
108. Id.
109. John Rogers, Vietnam: Vietnam Passes Copyright Law But Loopholes Remain,
Reuter News Service-Far East, Dec. 15, 1994, available in LEXIS, Asiapc Library,
Vietnm File.
110. Vecchi & Scown, supra note 8 at 74.
111. Id. at 74 n.47.
112. Pullin, supra note 9.
113. Civil Code, supra note 31. The Vietnamese Government took 10 years to finish
drafting the new Civil Code. Internal Affairs; President Signs New Civil Code Into Law,
BBC Summary of World Broadcasts, Nov. 20, 1995, at *1, available in LEXIS, News Li-
brary, Bbcswb File. In addition to numerous copyright provisions, the Civil Code contains
more than 800 articles on areas such as land ownership, other intellectual property rights,
and family issues. Id.
114. Civil Code, supra note 31, arts. 745-779.
115. Internal Affairs: National Assembly Resolution On Civil Code Implementation,
BBC Summary of World Broadcasts, Nov. 16, 1995, at *1, available in LEXIS, News Li-
brary, Bbcswb File.
116. Id.
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country without effective copyright laws. The pivotal question to be
answered is whether the implementation regulations for the Civil
Code will expand on the defective provisions of the Civil Code, revive
elements that were removed from the Ordinance on Copyrights, pro-
vide new loopholes not contained in either law, or all of the above.
The following is a review of the copyright provisions of Vietnam's
new Civil Code, the Ordinance on Copyrights, and their major loop-
holes. Emphasis is placed on the protection of foreign works (the
Thirty-day Rule), censorship provisions, copyright registration re-
quirements, impermissible fair uses, contracts on the use of works, en-
forcement of copyrights, and judicial relief. Important nuances and
differences between the new Civil Code and the Ordinance on Copy-
rights will be indicated in the footnotes.
B. The Copyright Provisions of the New Vietnamese Civil Code
(1) Who Is Covered
In accordance with international copyright standards, the Civil
Code protects an "author" who "directly creates the entirety or part
of a literary, artistic, or scientific work."1 17 The definition of an "au-
thor" also includes persons who translate works into different lan-
guages, adapt preexisting works, and annotate or edit the creative
works of other authors into a single compilation. 118
Article 746 of the Civil Code states that copyright ownership shall
be granted to the author of a work, the coauthors of a work, or the
heirs or devisees of a deceased author. 19 Article 746 also alludes to
copyright ownership provisions for situations which resemble the
works made for hire doctrine under section 101 of the United States
Copyright Act.120 However, the text of Article 746 does not make
clear whether the works made for hire doctrine actually applies to
Vietnamese copyright law. Section 101 of the United States Act de-
fines a "work made for hire" as "a work prepared by an employee
within the scope of his or her employment," or one of nine enumer-
117. Compared to the Civil Code, the language of the Ordinance on Copyrights is
more vague in granting copyright protection to authors who directly create "scientific and
technical works or part thereof." Ordinance, supra note 30, art. 1 (1), at 1. The Ordinance
appears to depart from United States and Berne standards by recognizing the creation of
the scientific or technical parts of works. Id. Oddly, the Ordinance does not define or
explain what the scientific or technical aspects of a copyrighted work may be. For instance,
what are the technical or scientific aspects of a poem, song, or painting under the Ordi-
nance? The phrase "scientific and technical works or part thereof" or similar phrases in
the Ordinance should not be adopted in the forthcoming implementing regulations to the
Civil Code.
118. Civil Code, supra note 31, art. 745(2)(a)-(c).
119. Id. art. 746.
120. 17 U.S.C. § 101 (1994).
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ated categories of works when the author and the sponsor expressly
agree in writing that the work is a work made for hire. 121 Under the
United States Act, the employer or other person for whom the work
was prepared is the owner of the copyright, rather than the person
who actually created the work.122
Article 746 states that "an authority or organization which dele-
gates a duty to an author shall be the owner of the entirety or part of
the work created by the author under a duty delegated by the author-
ity or organization."' 3 Article 746 also provides that an individual or
organization which enters into a contract with an author to create a
work shall be deemed the owner of that work. 124 Although Article
746 seems to indicate that the works made for hire doctrine applies to
Vietnamese copyright law, it does not refer to them by the terms
"works made for hire" or any similar terminology. Article 746 also
does not make clear whether an authority "delegating" a duty to an
author is equivalent to an employee creating a work within the scope
of his or her employment under section 101 of the United States
Act.125 In addition, neither Article 746 nor the Civil Code mention
any of the nine categories of works made for hire for works specially
ordered or commissioned.
The implementing regulations or future amendments to the Civil
Code should contain clear language indicating the applicability of the
works for hire doctrine with examples of categories of works specially
commissioned, if applicable. Because Vietnam desires increased trade
and exportation of foreign goods, clarifying the text of Article 746 will
assure investors, authors, and owners of the protection of works made
for hire under Vietnamese copyright law.
(2) A Source of Controversy: The Ordinance's Thirty-day Rule
Assume for the purposes of illustration that Michael Crichton
publishes a new novel, Madonna releases a new compact disc, and the
121. Id. The nine categories of works are: (1) a contribution to a collective work, (2) a
part of a motion picture or other audiovisual work, (3) a translation, (4) a supplementary
work, (5) a compilation, (6) an instructional text, (7) a test, (8) answer materials for a test,
or (9) an atlas. Id.
122. 17 U.S.C. § 201 (1994).
123. Civil Code, supra note 31, art. 746(1)(c). Article 746(1)(c) appears to be consis-
tent with Article 752 ("Rights of an Author Who Is Not Concurrently the Owner of a
Work"), which differentiates between authors who own their works and authors who may
have no ownership rights to their creations under the works made for hire doctrine. How-
ever, the fact that Article 752 provides separate rights for authors who'do not own their
creations does not dispositively demonstrate the applicability of the works made for hire
doctrine to the Vietnamese Civil Code. See also id., art. 753 ("Rights of an Owner of a
Work Who Is Not Concurrently the Author Thereof").
124. Id. art. 746(1)(d).
125. See 17 U.S.C. § 101 (defining works made for hire).
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Nintendo Corporation releases a new video game in the United States
on November 1, 1997. On December 1 of the same year, the above
artists and corporation release and distribute their works in Vietnam
and several other countries in East Asia.
Simultaneously, a Vietnamese citizen living in New York pub-
lishes a book of poems in the United States, a popular Vietnamese
pop singer named Elvis Phoung releases his latest album in Paris, and
a small Hanoi-based company releases an interactive CD-ROM that is
distributed in Southern California. None of the three have any inten-
tion of publishing or distributing their works in Vietnam.
Query: Which of the above works will receive protection under
Vietnam's new copyright laws?
The Ordinance on Copyrights protects only the works of authors
who are citizens of Vietnam and foreign authors who publish their
works in Vietnam before publication in any other country.126 Foreign
authors who publish their works outside Vietnam will not receive
copyright protection unless the works are published in Vietnam within
thirty days of their original publication in another country.12 7 In con-
trast, the Ordinance protects works of Vietnamese authors regardless
of where they were first published. 128 This inequitable treatment of
foreign authors is a major loophole in the Ordinance that has been
dubbed the "Thirty-day Rule."'129
The Ordinance radically deviates from international standards by
denying the same measure of copyright protection to foreign authors
as it grants to Vietnamese authors. 130 In the hypothetical illustration
above, Michael Crichton, Madonna, and the Nintendo Corporation
would all be defenseless against copyright infringement under the Or-
dinance. The works of these authors would not receive copyright pro-
tection in Vietnam because they failed to publish their works in
Vietnam within thirty days of first publication in the United States. 131
Had these authors published their works on November 30 instead of
December 1, they would have fallen within the thirty-day window and
garnered full copyright protection under the Ordinance. 32
In contrast, the Vietnamese authors would enjoy full protection
under the Ordinance despite having no intention of publishing or dis-
tributing their works in Vietnam.133 Consequently, as copyright pi-
126. Ordinance, supra note 30, ch. I, art. 3.
127. Id.
128. Id.
129. Rogers, Loopholes Remain, supra note 109.
130. See Berne Convention, supra note 4, art. 5, at 221, 231 (allowing foreign and do-
mestic authors the same level of copyright protection).
131. Id.
132. Ordinance, supra note 30, ch. I, art. 3.
133. See id. ch. IV, arts. 41-43.
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rates in Vietnam ruthlessly and "legally" distribute thousands of
cheap copies of Madonna's latest compact disc, a person in Vietnam
could be liable for damages and even subject to criminal prosecution
for owning an infringing copy of Elvis Phoung's latest album.
As applied, the Ordinance's Thirty-day Rule effectively permits
copyright pirates to infringe freely on the rights of foreign authors
who lack the resources to publish their works in Vietnam within the
thirty-day window. For authors or owners of books, audio recordings,
films, computer software, and other works on various media, publica-
tion in Vietnam within the thirty-day window can be an exceptionally
expensive and impractical endeavor.134 With additional expenditures
such as shipping, freight, taxation, and distribution, complying with
the Thirty-day Rule could cost an author or owner of a copyrighted
work hundreds of thousands of dollars for a single work.
At what price protection? The Thirty-day Rule forces foreign au-
thors to pay additional costs for the same level of copyright protection
as Vietnamese nationals. The rule also serves as a disincentive for
foreign countries who are considering trading with Vietnam. If the
thirty-day loophole remains in effect, the works of foreign authors will
continue to be pirated on a widespread basis. Because rampant piracy
is poor trade policy, many foreign countries may delay active trading
with Vietnam until such piracy is stopped.
The Thirty-day Rule is inappropriate when compared with the
provisions of the Berne Convention and the TRIPS Agreement. In
fact, the Thirty-day Rule expressly contradicts the national treatment
principle of the Berne Convention by denying full protection to for-
eign authors who cannot comply with the rule.135 By directly oppos-
ing a central tenet of the Berne Convention, the Thirty-day Rule is
likely to disqualify Vietnam from Berne membership. Such disqualifi-
cation will undoubtedly create a domino effect, also disqualifying
Vietnam from the TRIPS provisions of GATT. The final result will be
a destructive impact on Doi Moi and on Vietnam's future as an active
participant in international trade.
In contrast to the Ordinance, the new Civil Code appears to yield
a different answer to the hypothetical. The Vietnamese Government
appears to have eliminated the Thirty-day Rule from the text of the
Civil Code.136 This suggests that foreign authors would qualify for the
134. Id. (noting that authors and composers rarely publish their works in Vietnam si-
multaneously with publication in their respective countries of origin). Although a few
computer software companies report that simultaneous publication in Vietnam would not
be a substantial problem, simultaneous publication is still a costly effort for most business
entities. Id.
135. See Berne Convention, supra note 4, art. 3, at 231 (specifying who may qualify for
copyright protection).
136. Civil Code, supra note 31, arts. 745-779.
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same level of copyright protection for their works regardless of where
they first publish them.
However, the absence of the Thirty-day Rule from the Civil Code
may not signify its final demise-the Vietnamese Government may
decide to revive it in the forthcoming implementing regulations for
the Civil Code.137 Whether the Vietnamese Government will revive
the Thirty-Day Rule is a crucial issue for the future success of Doi
Moi. If revived, the Thirty-day Rule will continue to serve as a disin-
centive to foreign investors and authors by denying copyright protec-
tion to foreign works that do not fall within the thirty-day window.
Although removing the Thirty-day Rule seems to be the obvious
choice for a country in Vietnam's position, the Vietnamese Govern-
ment may have other intentions. Taiwan, a country that also suffers
from a poor reputation for protecting copyrights, promulgated a copy-
right law with a provision that bears a striking resemblance to the
Thirty-day Rule.138 Under Article 4 of Taiwan's copyright law, one
way for a foreign author to qualify for copyright protection is to pub-
lish 139 the work in Taiwan first or within thirty days of first publication
in a foreign country.140 The Ordinance's Thirty-day Rule mirrors Tai-
wan's thirty-day provision so closely it seems as if the Vietnamese
Government is merely following Taiwan's questionable lead in the
field of copyright. Thus, it is quite possible that the Vietnamese Gov-
ernment may continue to follow Taiwan's lead by reviving the Thirty-
day Rule in the implementing regulations for the Civil Code.
(3) Subject Matter
In conformity with international copyright conventions, the Civil
Code extends copyright protection to written works, theatrical works,
lectures and speeches, journalistic works, musical works, and "other
works prescribed by law."'1 41 Protected media include computer
137. Pullin, supra note 9.
138. Republic of China Copyright Law, art. 4, para. 1.1 (as amended May 22, 1993)
(Taiwan) (on file with the Hastings Law Journal).
139. Publication under Taiwanese copyright law requires both distribution and repro-
duction of the work in Taiwan. Id.
140. Id. The other way to qualify for copyright protection under Taiwanese copyright
law is to establish a reciprocal copyright protection scheme between Taiwan and the for-
eign author's home country. Id. art. 4, para. 1.2.
141. Civil Code, supra note 31, art. 747 (listing subject matter covered). The Civil
Code protects works regardless of their form, language, or "quality." Id. art. 747(3). The
Civil Code extends protection to "translated, adapted, rewritten, transformed, edited, an-
notated, selected and anthological works." Id. The Civil Code also protects scientific
projects, scientific teaching materials, and any sketches or diagrams related to scientific
projects. Id. Under Article 748, works of folklore, the writings of State and political au-
thorities, and broadcast news are protected by the State under "separate regulations." Id.
art. 748. The Civil Code does not cross-reference these "separate regulations" or specify
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software, audio-visual works, photographic works, and architectural
works.' 42
A provision in the Civil Code not contained in the Ordinance
requires works to be "the original versions" in order to garner copy-
right protection. 143 If the Civil Code actually limits copyright protec-
tion to "original versions," then copies or reproductions of
copyrighted works may not be protected in Vietnam. However, the
protection of copies and reproductions of original works is central to
the notion of copyright. 4 Denying copyright protection to copies is
completely antithetical to the entire purpose behind nearly all of the
copyright provisions of the Civil Code. It seems logically implausible
that the Vietnamese Government would grant copyright protection
only to original or one-of-a-kind creations. Whether or not this is the
case, the "original versions" requirement of Article 747 should be
clarified or removed in a future draft of the Civil Code or in the im-
plementing regulations.
(4) Subject Matter Not Covered: The Censorship Provisions
The Civil Code broadly denies copyright protection to all works
that contradict the interests of the Vietnamese Government. 145
Before discussing these provisions, it must be noted that Vietnam is
still under a strong Communist regime.146 The Vietnamese Constitu-
tion declares that the Communist Party is the "only force leading the
state and society."'147 Article 749 of the Civil Code reflects this policy
by denying copyright protection to any work that "opposes the State
of Socialist Republic of Vietnam" or destroys the solidarity of its peo-
whether these works are protected to a lesser, greater, or, the same extent as other works
protected under the Code.
142. Id. art. 747.
143. Id. art. 747(3).
144. See 17 U.S.C. § 101 (1994) (defining "copies").
145. Civil Code, supra note 31, art. 749. The Ordinance specifically denies protection
to works that are generally unprotected under the Berne Convention's international stan-
dards of copyright. See Berne Convention, supra note 4, art. 2, § 1, at 227 (the Berne
Convention does not extend copyright protection to news items and certain types of polit-
ical speeches). These include facts contained in news articles and official texts of state
bodies and political institutions. Ordinance, supra note 30, ch. I, art. 6. In addition, the
Ordinance does not protect works that fall under the ambit of inventions, utility solutions,
trademarks, industrial designs, or general industrial property. Id Although the Ordinance
specifically denies copyright to these works, the Civil Code does not state whether they are
protected or not. Whether the Civil Code protects these works is an open question that
should be addressed by the implementing regulations.
146. Camellia Ngo, Note, Foreign Investment Promotion: Thailand as a Model for Eco-
nomic Development in Vietnam, 16 HASTINGS INT'L & COMP. L. REv. 67, 71 (1992) (citing
Vietnam, KCWD/Kaleidoscope (ABC-Clio) (Sep. 24, 1992), available in LEXIS, Asiapc
Library, Vietnm file (discussing the background of Vietnam's political system).
147. Id.
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ple.148 The Civil Code also denies protection to works that "propa-
gate violence or wars of aggression," induce hatred, disseminate
"reactionary ideas," "prurient lifestyles," "inhumane acts," "social
vices," "superstition," or undermine "traditions and customs."'149 The
Civil Code also denies protection to any works that disclose "Party or
State secrets" or "secrets of private lives and other secrets prescribed
by law."' 150 Finally, the Civil Code denies copyright protection to
works that repudiate the achievements of the communist revolution,
offend the honor of "distinguished persons" or national heroes, or in-
jures the reputation of "an organization.' 5'
(6) Registration Provisions
The registration provisions of the Civil Code are cursory in na-
ture and have little practical utility.152 Article 762, which governs
copyright registration, merely states that the owner or author of a
copyright may register a work with the State authority 53 and "submit
an application to request the competent State authority to protect" his
or her rights when the work has been infringed. 54 Such registration
constitutes prima facie evidence that the author or owner has true
ownership over the work. 155
Neither Article 762 nor the Civil Code contain any provisions
outlining the actual procedures required to register a copyright. Thus,
there is currently no means to register a Vietnamese or foreign copy-
right with the Vietnamese State authority under the new Civil
Code.156 The United States Copyright Act, in contrast, contains sev-
148. Civil Code, supra note 31, art. 749(1).
149. Id. art. 749(b).
150. Id. art. 749(c).
151. Id. art. 749(d). This provision does not define "distinguished persons" or "organi-
zation." Id.
152. Id. art. 762.
153. Id. art. 762(1)(a).
154. Id. art. 762(1)(b).
155. Id. art. 762(2).
156. The registration provisions of the Ordinance on Copyrights are similarly ineffec-
tive. Article 5 of the Ordinance states that "protection of copyrights is granted to the
authors who make registrations in either their real names or pseudonyms together with
their works at the Copyright Office." Ordinance, supra note 30, ch. I, art. 5. Copyright
protection is also granted to the authors "who do not make registrations, but have needs
for copyrights." Id. A plain meaning interpretation of Article 5 implies that copyright
registration is not a prerequisite for copyright protection. For authors who fail to register
their work with the Vietnamese Copyright Office, the text of Article 5 sheds little light
because the Ordinance provides no definition of "needs for copyrights."
Several questions arise in this context: What must the author show to meet the "needs
for copyrights" requirement of Article 5? What standard of proof applies? To whom must
the author make a showing? Is a showing required at all? Moreover, like Article 762 of
the Civil Code, Article 5 of the Ordinance does not contain any provisions outlining the
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eral detailed provisions regarding the registration process. 157 These
provisions include general rules of registration, application require-
ments, details regarding registration of claims, copyright certification,
and implications for infringement actions.158 The Berne Convention,
guided by the principle of automatic protection, waives all formal
copyright registration procedures and allows authors to receive instant
protection for their works.'5 9
(5) Rights of Authors
Like the Berne Convention, the Civil Code grants authors eco-
nomic and moral rights in their works. 160 Economic rights include the
right to receive remuneration for the publication, republication, per-
formance, modification, translation, broadcasting, or filming of the
work.16' Moral rights include the right to protect the integrity of the
work against mutilation, the right to claim or disclaim authorship of
the work, the right to name the work, and the right to have one's
name mentioned in connection with the public use of the work.' 62
The Civil Code also appropriately provides for copyright owner-
ship in the context of collaborative authorship. 63 For example, own-
ership rights are extended to joint authors,' 64 editors of collective
works, 65 authors of works created under a contract, 66 and authors of
translated or adapted works.' 67
(7) Duration of Copyright Protection
Vietnam's 1986 Decree on Copyright protected the author's
rights for the length of his or her life plus thirty years.' 68 This practice
departed from the international norm embodied in the Berne Conven-
actual procedures required to register a copyright. Because the Vietnamese National As-
sembly has not resolved these issues in the Civil Code, it should do so in the implementing
regulations or future revisions to the Civil Code.
157. 17 U.S.C. §§ 408-412 (1994).
158. Id.
159. See Berne Convention, supra note 4, art. 3, at 231.
160. Compare iL art. 6 with Civil Code, supra note 31, § 2, arts. 750-753.
161. See Civil Code, supra note 31, art. 750 ("Rights of an Author").
162. Id. § 2 art. 752. Authors who adapt, edit, rewrite, or transform works enjoy eco-
nomic and moral rights, but must pay remuneration and obtain permission from the au-
thors or owners of the underlying works. Id. art. 757(1). Authors who translate works may
enjoy economic and moral rights except for the right to name the work. Id.
163. Civil Code, supra note 31, art. 755.
164. Id Each joint author is entitled to his or her own share of the entire work. Id. In
the case of a work consisting of independent parts, each author owns the portion of the
work that he or she created. Id.
165. Id.
166. Civil Code, supra note 31, art. 756.
167. Id. art. 757.
168. Vecchi & Scown, supra note 8, at 74.
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tion, which protects a work for fifty years beyond the author's life.
169
The Civil Code, however, reflects a desire on behalf of the
Vietnamese legislature to conform to the international standard. The
Vietnamese Government now protects the economic rights of authors
and owners for life plus fifty years. 170 The Civil Code protects the
moral rights of authors and owners indefinitely.' 7' With regard to cin-
ematographic, radio and television broadcasting, videotaped, and pos-
thumous works, the Civil Code protects the copyrighted work for fifty
years from the first date of publication.1 72
(8) Fair Use
In accordance with the Berne Convention and the United States
Copyright Act, the Civil Code appears to recognize the doctrine of
fair use. 173 The doctrine of fair use allows one to use a copyrighted
work without remuneration or permission as long as the use is benefi-
cial to the public and does not undercut the author's or owner's right
to the normal exploitation of the work.174 Under Article 760 of the
Civil Code, the user of the work must satisfy three requirements to
qualify for a fair use.175 First, the person or persons using the work
must provide the name of the original author and the cite the source
of the work. 176 Second, the use of the work cannot harm or exploit
the author's interests in the copyrighted work.177 Finally, the work
must be used in a manner specifically provided for in Article 761, the
169. Berne Convention, supra note 4, art. 7, § 1, at 235.
170. Civil Code, supra note 31, art. 766(2); see also Ordinance, supra note 30, ch. II,
§ 2, art. 17. In the case of jointly authored works, the Civil Code protects economic rights
until 50 years after the death of the last surviving author. Civil Code, supra note 31, art.
766(3); see also Ordinance, supra note 30, ch. II, § 2, art. 18.
171. Civil Code, supra note 31, art. 766(1). Article 766 of the Civil Code provides
further support for the theory that the works made for hire doctrine does not apply to
Vietnamese copyright law because it does not specify the duration of copyright protection
for works created under the works made for hire doctrine. See id. (providing durational
limits of copyright protection for only certain contexts).
172. Id. art. 766(4). When the author of a work is uncertain or anonymous, the Civil
Code declares that the State owns the copyright. Id. art. 766(5). If, however, the identity
of the author can be determined within 50 years from the publication of the work, then the
normal rules of Article 766 apply. Id.
173. Id. arts. 760-761.
174. Id.
175. Id.
176. Id. art. 760.
177. Id.
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fair use provision of the Civil Code.178 Approved fair uses include
criticism, comment, news reporting, and education.179
Article 761(f) of the Civil Code dramatically diverges from the
Berne Convention and the United States Copyright Act by permitting
the unlimited use of a theatrical work or other type of "artistic per-
formance," without permission or remuneration, as long as the use
occurs during a "cultural entertainment event" or public political
"campaign activity."'180 Article 761(f) does not define ambiguous
terms such as "cultural entertainment event," "artistic performance,"
or "campaign activity."' 81 As drafted, Article 761(f) grants the
Vietnamese Government and the Vietnamese public tremendous
power and discretion to freely exploit copyrighted works under the
guise of "cultural entertainment events" and "political campaign" ac-
tivities. For instance, a Vietnamese radio station could publicly broad-
cast songs from the Billboard Top Ten during the Vietnamese new
year without remuneration or payment and defend that the broadcast
was a fair use because it was done during a "cultural entertainment
event." The same defense could be proffered by the owner of a
Vietnamese movie theater to screen pirated copies of the latest
Hollywood films. Similarly, Vietnamese officials or politicians could
hire actors to perform excerpts from the script of a celebrated Broad-
way play to lure voters during their "political campaigns."
The possibilities for a "fair use" under Article 761(f) of the Civil
Code seem to be unlimited. However, the exploitation of works
under Article 761(f) directly contradicts Article 760 of the Civil Code,
which requires that a fair use not harm the owner's interests in the
work.182 By permitting the use of popular songs, Hollywood films,
Broadway plays, and other artistic works without compensation, Arti-
cle 761(f) would clearly harm the interests of the rightful owners and
authors of the copyrighted works. Not only do the fair use provisions
of the Civil Code contradict themselves, but they are not in accord
with the United States Copyright Act or the Berne Convention.
(9) Transfer of Rights
The Civil Code allows authors to freely transfer their economic
rights in whole or in part. 8 3 In an effort to level the playing field for
178. Id. art. 761.
179. Id. Other allowable uses under Article 761 include reproduction of work for ar-
chival purposes and for transforming the works into braille for visually impaired persons.
Itt
180. Id. art. 761(f).
181. Id.
182. See id. art. 760 (listing principles and requirements resembling the fair use
doctrine).
183. Id. art. 763.
March 1996] TO SLAY A PAPER TIGER
HASTINGS LAW JOURNAL
authors who are generally less powerful than persons interested in
purchasing their works, the Civil Code prohibits authors from selling
their moral rights.
184
(10) Inheritance of Copyrights
The inheritance provisions of the Civil Code are consistent with
its transferability provisions in allowing the heirs of authors to inherit
economic rights, but not moral rights. 185 If there is no lawful succes-
sor upon the author's death, the rights of the deceased author escheat
to the State.186 In the event that the heir dies before the expiration of
the author's original rights, the next successor will step into the shoes
of the previous heir and enjoy the rights until the end of the protec-
tion period. 18
7
(11) Contracts for the Use of Works
The Civil Code appropriately requires parties to enter into a writ-
ten contract to authorize the use of any copyrighted work. 88 The con-
tract must contain specific provisions such as the methods and scope
of usage, the duration of the usage, the amount and form of royalties
to be paid, the assigned liabilities for each contracting party in the
case of infringement, and any other provisions mutually agreed
upon.189
The Civil Code places specific limitations on the rights and obli-
gations of the author or owner of the work and the individual or or-
ganization using the copyrighted work.190 Article 770 of the Code,
however, appears to unfairly favor persons who contract to use the
work at the expense of the author and owner of the work.' 91 Indeed,
persons who contract to use the work have more enumerated contrac-
tual rights than authors or owners. 192 This is most evident where the
user of a work wishes to rescind or suspend the contract if the author
or owner fails to perform his or her contractual duties. 193 Although
users of a copyrighted work may rescind or suspend their performance
freely under the Civil Code, authors and owners have no right to re-
184. Id.; cf Ordinance, supra note 30, ch. II, § 3, art. 22 (permitting free transfer of
both moral and economic rights).
185. Civil Code, supra note 31, art. 764(1).
186. Id. The same rules apply to works of joint authorship. Id. art. 765.
187. Id. art. 764(2).
188. Id. art. 768; see Ordinance, supra note 30, ch. III, art. 26.
189. Civil Code, supra note 31, art. 768.
190. Id. arts. 769-772.




scind or suspend contracts even if the user of the work breaches.194
By robbing authors and owners of their fights to rescind or suspend
their performance on a contract, the Civil Code contravenes basic in-
ternational notions of freedom of contract and equity. Moreover, the
Civil Code provides no justification for this severe limitation on the
contractual fights of authors and owners of copyrights.
(12) Rights and Obligations of Performers, Organizations That Produce
Audio-Visual Works, and Broadcasters
The Civil Code includes a new section, absent from the Ordi-
nance on Copyrights, that describes the rights of persons and organi-
zations involved in the entertainment industry.195 The Civil Code
specifically defines the rights and obligations of performers, radio and
television broadcasters, and organizations that produce audiotapes,
compact discs, videotapes, and laser discs.
Article 773 broadly defines performers as individuals or organiza-
tions who engage in singing, dancing, music and television program-
ming, stage directing, acting, and other types of artistic
performances. 196 Performers have the right to be introduced by name
for each performance, to be protected from having their performance
images misrepresented, to permit or disallow live broadcasts of their
performances, to permit or disallow others to record their live per-
formances, to receive remuneration for the use of their performances,
and to "request" that infringers stop infringing and pay damages.197
194. Id. art. 770. The Civil Code does allow authors and owners of copyrighted works
to request remuneration and transfer the works to multiple users. Id.
195. Id. arts. 773-779.
196. Id. art. 773.
197. In contrast to the more restrictive Civil Code, Chapter I of the Ordinance specifi-
cally accords artistic performers such as actors, singers, musical conductors, and musicians
with the complete rights of regular authors. Ordinance, supra note 30, ch. I, art. 1(2), at 3.
Under the Ordinance, a performer who uses the work of another author must pay the
author any applicable royalties. Id- ch. IV, art. 31, at 3. The Ordinance also requires the
performer to obtain the approval of the author when the work has not yet been published.
Id. Author approval is not required when the work has already been published. IL
The provisions of the Ordinance for performers are even more liberal than the U.S.
Copyright Act. On December 8, 1994, Congress enacted section 1101 of the U.S. Copy-
right Act. 17 U.S.C. § 1101 (1994). Section 1101 supports the rights of artistic performers
by deeming the fixation, transmittal, or distribution of the sounds and images of their live
performances, without prior consent, as unauthorized. Id. The U.S. Copyright Act, how-
ever, limits the rights of section 1101 solely to musical performances. Id. The Ordinance
goes further than section 1101 of the U.S. Copyright Act by not limiting the rights of artis-
tic performers to musical performances. Ordinance, supra note 30, ch. IV, art. 29, at 3.
Thus, the performances of actors and actresses, whether in plays, films, or small stage acts,
fall within the protections of the Ordinance. Id- The Ordinance also goes beyond the U.S.
Copyright Act by allowing artistic performers a moral right in preventing their perform-
ances from being distorted. Id. ch. IV, art. 30(2). Finally, the Ordinance allows artistic
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In order to enjoy the aforementioned rights,198 the Civil Code re-
quires performers to obtain permission from the author or owner of
the underlying work for the right to publicly perform the work. 199 Ac-
cordingly, the performer must also pay the author or owner of the
work for the use.200 If the performer fails to satisfy or breaches his or
her obligations under the Civil Code, he or she must compensate the
author or owner for any damages incurred as a result.201
The Civil Code also contains special provisions governing the ob-
ligations and rights of broadcasters of radio and television programs
and organizations that produce audiotapes, compact discs, videotapes,
and laser discs. 202 In order to produce or broadcast copyrighted
works, broadcasters and organizations must enter into a contract with
the authors, owners, and performers of the works, acknowledge them
by name, ensure the integrity of the works, and pay any remuneration
due.203 Once these steps have been taken, the organizations have the
performers to receive copyrights in their performances even if they are not the copyright
owners of the original underlying works. Id. ch. IV, art. 30. Neither the Civil Code, the
Berne Convention, nor the U.S. Copyright Act go so far as to confer such a privilege.
However, the Civil Code does grant moral and economic rights to directors, scriptwriters,
cinematographers, film producers, composers, and even painters of cinematic, broadcast,
and theatrical works. Civil Code, supra note 31, art. 758.
198. Article 758(2) of the Civil Code, which refers to the rights of producers of cine-
matographic, video, radio, and television works, erroneously refers to "Clause 6 of Article
751." Id. Article 751 does not contain a sixth clause. Id.
199. Id. art. 774(1). This provision applies as long as the underlying work has not al-
ready been publicly performed. Id.
200. Id. art. 774(2).
201. Id. art. 774(3).
202. Unlike the U.S. Copyright Act, the Civil Code does not define or differentiate
between works fixed in a visual medium and works fixed in an audio medium. See 17
U.S.C. § 101 (1994) (defining "phonorecords" and "motion pictures" separately).
The Ordinance, however, does treat works fixed in different media more specifically.
For example, the Ordinance defines "phonograms" as recording media, such as audio cas-
settes, tapes, and compact discs. Ordinance, supra note 30, ch. IV, art. 34. Computer
software is not included in the definition of phonograms. Id.
Both producers and artists who create phonograms may receive royalties from the
duplication and distribution of the phonograms. Id. ch. IV, arts. 30-32. Under the Ordi-
nance, producers of phonograms who use the works of authors or performers must enter
into contracts with the authors or performers to establish the payment of appropriate roy-
alties. Id. ch. IV, art. 33. In the case of published works, the producer must indicate the
author's name and ensure the integrity of the work, but no prior author approval is neces-
sary. Id. Like authors, producers of phonograms are protected for 50 years from the first
day the work is disseminated to the public. Id. ch. IV, art. 32.
203. Civil Code, supra note 31, art. 776 (specifying the obligations of organizations
"which produce audio-tapes, video-tapes and video-disks"); id. art. 778 (specifying the obli-
gations of radio and television broadcasting organizations). Broadcasters also have the
right to create derivative works based on the original work of an owner, but they must pay
the author or owner for such use. Id. arts. 778(2)-(3); see also 17 U.S.C. § 101 (1994)
(defining a derivative work as a work based upon one or more preexisting works, such as a
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right to authorize or prohibit duplication and distribution204 of the
works for a period of fifty years from the date of publication.
205
(13) Enforcement of Copyrights
Despite the fact that Vietnam has become a haven for copyright
pirates,20 6 the Civil Code and the Ordinance on Copyrights contain
very few provisions dealing with the enforcement of copyrights in
Vietnam. Although the Vietnamese Government is expected to pro-
vide more concrete copyright enforcement provisions in the forthcom-
ing implementing regulations for the Civil Code,20 7 it has not
indicated what the strength and nature of these enforcement provi-
sions will be. The following examination of the enforcement provi-
sions of the Civil Code and the Ordinance suggest that the
enforcement provisions of the forthcoming implementing regulations
may be too weak to effectively combat copyright piracy in Vietnam.
(a) The Civil Code
The only provision of the Civil Code which a copyright owner or
author could possibly use to enforce his or her rights can be found in
Article 759.208 Under Article 759, authors and owners of a copy-
righted work have the right to "request" that their infringers termi-
nate the infringement, apologize, issue a public retraction, or
compensate for damages incurred.20 9 No other provision of the Civil
Code explains what legal rights or remedies are associated with a "re-
quest" to stop infringement.
Does an Article 759 "request" create an automatic injunction
against copyright pirates, or is the Civil Code merely informing copy-
right owners that they may communicate with the infringers of their
copyrights? Does an Article 759 "request" for protection automati-
cally entitle the author or owner to damages, or must the damages be
translation, motion picture adaptation, or any other form in which a work may be
transformed).
204. Radio and television broadcasters have the right to authorize or prohibit the re-
broadcasting of their programs. Civil Code, supra note 31, art. 779(1)(a). In addition,
broadcasters have the right to prohibit duplication of their programs for commercial pur-
poses. I&a art. 779(1)(b).
205. Id. art. 777 (specifying the rights of organizations that produce audio-visual
works); it. art. 779 (specifying the rights of radio and television broadcasters). The rights
of radio and television broadcasters commence from the date the work is first broadcast.
I&t
206. Sharma, supra note 13, at *1.
207. Pullin, supra note 9.
208. Civil Code, supra note 31, art. 759. The Civil Code also grants performers the
right to "request" protection for infringement. Id. art. 775(6).
209. Id.
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substantiated in a court proceeding? These and other questions re-
main unanswered by the text of the Civil Code.
Moreover, Article 759 implies that the right to "request" cessa-
tion of infringement does not arise until after the infringement oc-
curs.210 Thus, Article 759 contains no provisions that aid in the
prevention and deterrence of copyright infringement.
If Article 759 does not provide injunctions, liability for infringe-
ment, or other equitable rights and remedies, but merely expresses the
notion that copyright owners and authors can communicate with in-
fringers, it is a powerless and illusory provision. Realistically, if au-
thors or owners of copyrighted works request that copyright pirates in
Vietnam stop infringing, pay damages, and apologize under Article
759, their efforts will surely prove to be futile.
(b) The Ordinance on Copyrights
Like the Civil Code, the Ordinance on Copyrights also fails to
provide effective provisions for the enforcement of copyrights in Viet-
nam. The Ordinance, however, provides more insight into the role
and power of the branches of the Vietnamese Government and the
courts in the enforcement of copyrights. Surprisingly, the Ordinance
expressly grants authors and owners more rights and remedies to en-
force their copyrights than the Civil Code.21' Because the Civil Code
will supersede the Ordinance on July 1, 1996, the Civil Code will effec-
tively curtail the enforcement rights available to authors and
owners.21
2
The Ordinance places the protection and enforcement of copy-
rights into the hands of three branches of government: the State, the
Ministry of Culture and Information, and the Local People's Commit-
tees of provinces and cities in Vietnam.213 The State is entitled to sub-
mit bills and enact regulations pertaining to the protection of
copyrights. 214 In addition, the State has the power to "[i]nspect, con-
trol and solve infringements of copyrights. '215 The Ordinance fur-
nishes no other provisions regarding the State's powers of copyright
enforcement.
The Ordinance grants the Ministry of Culture and Information
(the "Ministry") the same powers as the State but also permits it to
register copyrights and "[i]mplement international cooperation on
210. Id. art. 759.
211. Compare Ordinance, supra note 30, ch. VI, art. 42 with Civil Code, supra note 31,
arts. 759-775(6).
212. Civil Code, supra note 31, arts. 759-775(6).
213. Ordinance, supra note 30, ch. V, arts. 38-40.
214. Id. ch. V, art. 38.
215. Id. ch. V, art. 38(3).
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copyrights." 216 The Ordinance states that the Ministry should work in
cooperation with the State and other ministries to protect copyrights
in Vietnam.217 However, the Ordinance does not specify the exact
enforcement duties of the Ministry.
Finally, the Ordinance also grants the People's Committees of
provinces and cities the same powers regarding copyright protection
as the State.218 Again, the Ordinance does not describe the precise
duties of the People's Committees with regard to the enforcement of
copyrights.
The fact that the Ordinance does not describe the exact duties of
the State, the People's Committees, or the Ministry regarding the en-
forcement of copyrights implies that these governmental bodies have
no affirmative duty to aggressively enforce copyrights. As drafted, the
Ordinance allows these governmental bodies to enforce copyrights at
their leisure. However, Vietnam's history of poor copyright enforce-
ment necessitates that the Ordinance delegate more detailed and af-
firmative duties to the Ministry and the People's Committees.
(c) Critique of the Enforcement Schemes
As noted above, the piracy of copyrighted goods in Vietnam oc-
curs at alarming levels and continues to rise.219 Vietnam's copyright
infringement culture, combined with its viability as a haven for Chi-
nese copyright pirates, has spawned a copyright piracy problem of epi-
demic proportions.220 It is therefore astonishing that the Vietnamese
legislature has given the State, the Ministry, and the Local People's
Committees only the mere ability to "[i]nspect, control, and solve in-
fringements of copyrights" under the Ordinance.22' The Civil Code
does not significantly improve upon the foundation laid by the Ordi-
nance because it fails to grant additional enforcement powers to the
branches of the Vietnamese Government. In reality, the only weapon
against infringement provided by the Civil Code is the ambiguously
216. Id. ch. V, art. 39; cf id. ch. I, art. 5 (establishing the Copyright Office as another
place for copyright registration).
217. Id. ch. V, art. 39.
218. See Ordinance, supra note 30, ch. V, art. 40.
219. Chew, supra note 14.
220. Rogers, supra note 109.
221. Ordinance, supra note 30, ch. V, arts. 38-40. What rights and powers does the
Ordinance confer to Vietnamese governmental bodies to "[inspect, control and solve in-
fringements of copyrights"? Not only does the Ordinance fail to specify these rights and
powers, but it also does not define or clarify the scope of these nebulous rights. Does the
power to "[i]nspect, control and solve" include the right to issue injunctions, establish a
customs task force, or conduct raids? The Vietnamese Government should resolve these
questions if Vietnam is to join the Berne Convention. For a discussion of proposed en-
forcement provisions for Vietnam, see infra Parts III-IV.
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stated right to "request" protection found in Article 759.222 Further-
more, the Civil Code regresses by actually stripping authors and own-
ers of many of the rights and remedies granted to them by the
Ordinance. If the Vietnamese Government continues the trend of
granting fewer and fewer rights to authors and owners of copyrights,
the enforcement provisions of the forthcoming implementing regula-
tions will likely be futile in the fight against copyright infringement in
Vietnam.
In comparison with the enforcement provisions of the TRIPS
Agreement, both the Civil Code and the Ordinance are markedly de-
ficient.223 Beyond the "inspection, control, and solving" of copyright
infringements, the governments of GATT countries can also enforce
copyright protection at their borders,224 place a ten-day hold on po-
tentially infringing goods,225 inspect suspicious goods,226 and destroy
the goods if they are found to be infringing.227 Neither the Civil Code
nor the Ordinance contain such provisions. 228
In addition, authors or owners of copyrights in GATT countries
are entitled to substantially more rights than authors or owners of
works in Vietnam.229 Specifically, authors with works in GATT coun-
tries have the right to injunctions,230 the right to order the infringing
party to reveal the names of other persons involved,231 and the right
to have infringing copies of the works destroyed. 232 Finally, the
Vietnamese copyright laws also lack the procedural safeguards for ac-
cused infringers that the TRIPS Agreement provides. 233
On their face, the Civil Code and the Ordinance fail to meet the
minimum standards of copyright enforcement promulgated by the
TRIPS provisions of GATT. Because GATT members account for
the majority of world trade, GATT membership is an indispensable
222. Civil Code, supra note 31, arts. 759, 775(6).
223. Compare TRIPS, supra note 77, pt. II1, with Ordinance, supra note 30, ch. V.
224. TRIPS, supra note 77, pt. III, § 4 ("Special Requirements Related to Border
Measures").
225. Id. pt. III, § 4, arts. 51, 55 ("Suspension of Release by Customs Authorities").
226. Id. pt. III, § 4, art. 57 ("Right of Inspection and Information").
227. Id. pt. III, § 4, art. 59 ("Remedies").
228. Civil Code, supra note 31, arts. 759, 775(6); Ordinance, supra note 30, ch. V, arts.
38-40.
229. Compare TRIPS, supra note 77, pt. III with Ordinance, supra note 30, ch. II. § I
and Civil Code, supra note 31, arts. 759, 775(6).
230. Cf. TRIPS, supra note 77, pt. III, § 2, art. 44(1) (granting judicial authority to
order a party to desist from copyright infringement).
231. Cf id. pt. III, § 2, art. 47 ("Right of Information").
232. Cf. id. pt. III, § 2, art. 46 ("Other Remedies").
233. Id. pt. III, § 2, art. 43(1) (evidence required to submit a claim of copyright in-
fringement). If an author abuses the enforcement procedures of TRIPS for purposes of
harassment, he or she must compensate the accused infringer for the abuse and any ex-
penses incurred. Id. pt. III, § 1, art. 41; id. § 4, art. 44.
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tool for increasing Vietnam's trade and economy. If the enforcement
provisions of the forthcoming implementing regulations are as weak
as those contained in the current Vietnamese copyright laws, they will
surely disqualify Vietnam from GATT membership. This disqualifica-
tion will substantially diminish Vietnam's chances of trading with the
numerous industrialized nations that are members of GATT.
(14) Judicial Relief
Although the Civil Code contains no provisions regarding judicial
relief or the proper venue for hearing copyright disputes, the judicial
relief provisions of the forthcoming implementing regulations are ex-
pected to resemble the judicial relief provisions of the Ordinance.
234
However, the applicable provisions of the Ordinance greatly disad-
vantage anyone who is not a citizen of Vietnam. The Ordinance states
that copyright disputes between two Vietnamese citizens can be re-
solved by the Vietnamese courts or the State authority in any city or
province in Vietnam.3 5 By contrast, Article 45 of the Ordinance re-
quires that a copyright dispute between a Vietnamese citizen and a
foreign citizen be heard at the State authority or the "Local Courts"
located in either Hanoi or Ho Chi Minh City.236 Although the TRIPS
Agreement requires judicial review for all disputes according to the
laws of the parties' countries, the Ordinance narrowly limits jurisdic-
tion to the Vietnamese courts.
237
The inequitable effects of Article 45 can be revealed through a
hypothetical illustration: X, an American computer programmer
based in Palo Alto, California, creates a software program called
Cyberlicious and markets it in the United States. X's company is com-
prised of X and nine employees. The retail price of Cyberlicious is
$325.00 per copy. To X's delight, Cyberlicious is a hit.
Unfortunately, Cyberlicious becomes so popular that Y, the mas-
termind of a large software piracy scheme in Vietnam, acquires it and
makes unauthorized copies. Y, a particularly savvy copyright pirate,
decides to market copies of Cyberlicious, Microsoft's Windows 95
(which retails for $89.95), Lotus' Supersuite ($3,300.00), Novell's
NetWare ($2,485.00), Autodesk's AutoCad ($4,250.00), and more than
one hundred other computer programs on a single CD-ROM for just
234. Pullin, supra note 9.
235. Ordinance, supra note 30, ch. VI, art. 44.
236. See id. ch. VI, art. 45 (stating also that the law to be applied shall be the law of
Vietnam and the laws of any international treaties to which Vietnam is a signatory or
member).
237. Compare TRIPS, supra note 77, pt. III, § 1, art. 41(4) with Ordinance, supra note
30, ch. VI, art. 45.
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$6.75.238 Not surprisingly, Y effortlessly sells thousands of the pirated
CD-ROMs. X learns of Y's scheme and immediately contacts
Microsoft, Lotus, Novell, and Autodesk to see if they are interested in
suing Y.
Under Article 45 of the Ordinance, X and the other software
companies must bring their suits at the State authority of the "Local
Courts" located in either Hanoi or Ho Chi Minh City.2 39 This limita-
tion, at a minimum, will cost the software manufacturers thousands of
dollars in travel costs, fees for American attorneys, fees for local
Vietnamese counsel, fees for interpreters, and several other related
expenditures.
For Microsoft, Lotus, Novell, and Autodesk, the costs of bringing
a suit in a Vietnamese court may outweigh the costs of allowing Y's
piracy to continue unabated. X's predicament, on the other hand, is
not as easily resolved. If X brings a suit against Y in Vietnam, the
costs will be severely detrimental or even fatal to the well-being of X's
small company. Thus, Article 45 precludes smaller and less powerful
copyright owners, such as X, from exercising their rights of protection.
Even if a copyright owner like X decides to proceed with the suit
and incur the accompanying costs, there is no guarantee that the
Vietnamese court will be impartial or free from the notoriously perva-
sive grasp of bribery that plagues Vietnamese society.240 In short, Ar-
ticle 45 directly discriminates against foreign owners by depriving
them of the option of bringing suit in a court located outside Vietnam.
In terms of the remedial powers of the Vietnamese courts for the
enforcement of copyrights, the Ordinance grants authors and owners
of copyrights more rights and remedies than the Civil Code. For ex-
ample, the Ordinance permits authors or owners of infringed copy-
rights to lodge an appeal through the Vietnamese court system or at
the State authority.241 The Civil Code does not expressly allow such
appeals. In addition, the Ordinance expressly entitles the author or
owner to require infringers to stop their piracy, compensate for any
damages, and publicly apologize for the infringement.242 In contrast,
the Civil Code merely allows the author or owner to "request" the
238. Statement of Ambassador Charlene Barshefsky Before the Senate Foreign Relations
Committee, Subcommittee on East Asian and Pacific Affairs, Federal Document Clearing
House Congressional Testimony, Nov. 29, 1995, available in LEXIS, Legis Library, Cngtst
File (discussing the practices of Chinese CD-ROM pirates) [hereinafter Barshefsky].
239. Ordinance, supra note 30, ch. VI, art. 45.
240. Frederick Burke, Legal Aspects of Business in VN, Bus. VIETNAM, Feb. 1996, at
*1 (noting that "practices that we would consider conflicts of interest or even corruption
might seem downright 'all-American' to a Vietnamese business person or bureaucrat"),
available in LEXIS, Asiapc Library, Vietnm File.
241. Ordinance, supra note 30, ch. VI, arts. 41, 44.
242. Id. ch. VI, art. 42.
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aforementioned rights and does not declare that the author or owner
is automatically entitled to such rights.243 Thus, the Civil Code effec-
tively reduces the rights of authors and owners to a mere right to "re-
quest." 244 Moreover, the Ordinance grants authors and owners an
express cause of action in court for any infringement along with the
right to require the governing State authority to "solve the problems
as stipulated by law. '245 The Civil Code does not grant authors or
owners these rights and appears to have repealed them. Under the
Ordinance, infringers of copyrights may be subject to administrative
settlements, or to criminal prosecution if the offense is sufficiently se-
rious.246 The Civil Code does not even mention criminal penalties.
IH. Proposed Modifications to the Ordinance on Copyrights
Despite efforts by the Vietnamese Government to improve copy-
right protection in Vietnam, the Vietnamese copyright laws do not
conform closely enough to the Berne Convention and GATr to allow
Vietnam to join the Berne Convention and successfully implement
Doi Moi. The major loopholes of the laws are so immense that they
will allow copyright piracy and infringement in Vietnam to continue to
flourish. These loopholes, however, can be closed by modifying provi-
sions of the Civil Code and ensuring that its implementing regulations
provide for the complete protection of foreign works, complete regis-
tration requirements, effective copyright enforcement provisions, and
full judicial relief. In addition, the Vietnamese Government should
eliminate or severely narrow Article 749 (the censorship provisions),
Article 761(f) (impermissible fair uses), and the inequitable provisions
contained in Articles 769 to 772 (contracts on the use of works).
A. The Thirty-day Rule
The Vietnamese legislature should not revive the Thirty-day Rule
in the forthcoming implementing regulations of the Civil Code or fu-
ture amendments to the Civil Code. The current version of the Civil
Code, unlike the Ordinance, furnishes foreign authors with the same
level of copyright protection as Vietnamese authors without regard to
a thirty-day window. Without the Thirty-day Rule, the current version
of the Civil Code appears to finally grant copyright protection to for-
eign authors irrespective of their nationalities, residence, or place of
first publication.
243. Civil Code, supra note 31, arts. 759, 775(6).
244. Id.
245. Ordinance, supra note 30, ch. VI, art. 42.
246. Id. ch. VI, art. 43.
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Vietnam will gain several advantages by not reviving the Thirty-
day Rule. First, Vietnam would move one step closer to joining the
Berne Convention. Excluding the Thirty-day Rule from the
Vietnamese copyright law would bring Vietnam in conformity with
the Berne Convention's principle of national treatment by allowing
foreign authors of artistic works to enjoy the same level of copyright
protection as nationals in Berne member countries. 247 Such conform-
ity would facilitate Vietnam's entry into the Berne Convention and
would also increase Vietnam's chances of joining GATT, since GATT
is in accord with the Berne Convention's principle of national
treatment.
248
Second, permanently eliminating the Thirty-day Rule would rep-
resent a positive policy decision by the Vietnamese Government, sig-
nifying that it is willing to respect the copyrights of foreign authors
and owners of copyrights. Michael Jackson, Madonna, Nintendo,
Microsoft, Lotus, and others would finally view Vietnam as a place
where they could freely distribute their works without fear of a copy-
right fiasco. Undoubtedly, this would help elevate Vietnam's cur-
rently dubious political reputation to the reputation of a country that
genuinely strives to protect intellectual property.
Finally, in terms of economics, permanently banishing the Thirty-
day Rule from Vietnamese copyright law would increase the influx of
foreign trade into Vietnam. Ensuring the protection of foreign copy-
righted works would prompt additional Western companies and indi-
viduals to begin or to increase the trading of their copyrighted goods.
Such increased trade could only benefit the Vietnamese economy and
Doi Moi.
B. Registration Provisions
Because the Vietnamese Government did not provide complete
copyright registration procedures in the Civil Code or the Ordinance,
it should provide detailed procedures for the registering of works in
the forthcoming implementing regulations to the Civil Code. Like the
United States Copyright Act, the implementing regulations for the
Civil Code should contain general rules, application requirements,
and details regarding registration of claims, copyright certification, im-
plications for infringement actions, and other applicable registration
provisions.2
49
247. See Berne Convention, supra note 4, art. 5, at 231 (setting forth the principle of
national treatment).
248. Id.
249. See 17 U.S.C. §§ 408-412 (1994) (providing guidelines for registration).
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C. Enforcement of Copyrights
"Intellectual property rights are useless without adequate en-
forcement provisions. 250 The Civil Code currently provides only one
means of enforcing a copyright in Vietnam-the right to "request"
that infringers stop their illicit activities, apologize, and compensate
for damages.25' In July or August 1996, the Vietnamese Government
is expected to release the implementing regulations for the Civil Code,
which will likely provide for more comprehensive copyright enforce-
ment.252 Although it is impossible to predict with certainty, how
strong these enforcement provisions will be, a trend seems to have
developed: the Civil Code appears to be stripping away rights and
remedies originally granted to authors and owners by the Ordinance.
Although the Ordinance permits authors or owners of infringed copy-
rights to lodge an appeal through the Vietnamese court system,253 the
Civil Code does not mention such appeals. While the Ordinance ex-
pressly entitles the author or owner to require infringers to stop their
piracy, to compensate for any damages, and to publicly apologize for
the infringement,254 the Civil Code merely allows the author or owner
to "request" such rights.255 Unlike the Civil Code, the Ordinance
grants authors and owners an express cause of action for any infringe-
ment and the right to require the governing State authority to resolve
the dispute.256 Finally, the Ordinance subjects infringers to criminal
prosecution, but the Civil Code does not.257 If this trend of stripping
away enforcement rights and remedies persists and is reflected in the
forthcoming implementing regulations, authors and owners of copy-
rights can expect to be empowered with very few rights to enforce
their copyrights.
In light of the widespread copyright problems confronting Viet-
nam and its need to conform to international standards, the
Vietnamese Government should provide aggressive enforcement pro-
visions in the forthcoming implementing regulations for the Civil
Code. At a minimum, the implementing regulations should incorpo-
rate all of the extensive enforcement provisions of the TRIPS Agree-
ment: border enforcement of copyrights, 258 injunctive remedies for
250. Michael L. Doane, TRIPS and International Property Protection in an Age of.Ad-
vancing Technology, 9 AM. U. J. INT'L L. & POL'Y 465, 483 (Winter 1994) (discussing the
development of international copyright law).
251. Civil Code, supra note 31, arts. 759, 775(6).
252. Pullin, supra note 9.
253. Ordinance, supra note 30, ch. VI, arts. 41, 44.
254. Id. ch. VI, art. 42.
255. Civil Code, supra note 31, arts. 759, 775(6).
256. Ordinance, supra note 30, ch. VI, art. 42.
257. Id. ch. VI, art. 43.
258. TRIPS, supra note 77, pt. III, § 4, art. 51.
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authors,259 the right to order infringers to reveal the names of other
persons involved,260 the right to destroy copies of the pirated works,
261
and procedural safeguards for accused infringers.262
Finally, as discussed below in Part IV, the Vietnamese Govern-
ment should adopt the provisions of the 1995 China-U.S. Agreement
On Intellectual Property Protection to ensure the effective enforce-
ment and protection of all copyrighted works in Vietnam.
D. Judicial Relief
Under current Vietnamese copyright law, foreign authors and
owners of copyrights are greatly disadvantaged with respect to the
available venues for resolving their copyright disputes. If the
Vietnamese Government incorporates Article 45 of the Ordinance
into the forthcoming implementing regulations of the Civil Code, all
copyright disputes between a Vietnamese citizen and a foreign citizen
must be heard at the State authority or the "Local Courts" in Hanoi
or Ho Chi Minh City.263 This would not only conflict with the provi-
sions of the TRIPS Agreement, but would also unfairly limit jurisdic-
tion to the courts in Vietnam.264 Owners and authors of validly
copyrighted works will incur thousands of dollars in travel costs, attor-
neys fees, fees for interpreters, and other related expenditures just to
bring their suits to the Vietnamese courts. In addition, smaller and
less wealthy copyright owners will be precluded from exercising their
rights of copyright protection in Vietnam because of these prohibitive
costs.
The Vietnamese Government should not discriminate against for-
eign owners of copyrights by wholly depriving them of the option of
bringing suit in a court located outside Vietnam. The Vietnamese
Government should at least allow non-Vietnamese courts to hear
copyright infringement suits in cases where Vietnam is an inconve-
nient or inappropriate venue.
In terms of available judicial remedies, the Vietnamese Govern-
ment should amend the Civil Code or draft the implementing regula-
tions to allow full judicial relief for owners and authors of infringed
works. The relief should include, at a minimum, the right to lodge an
appeal through the Vietnamese court system or at the State authority,
the right to require infringers to stop their piracy and compensate for
259. Id. pt. III, § 2, art. 44.
260. Id. pt. III, § 3, art. 47.
261. Id. pt. III, § 4, art. 59.
262. Id. pt. III, § 2, art. 43.
263. See Ordinance, supra note 30, ch. VI, art. 45.
264. Compare TRIPS, supra note 77, pt. III, § 1, art. 41(4) with Ordinance, supra note
30, ch. VI, art. 45.
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any damages, the right to an express cause of action in court for any
infringement, the right to require the governing State authority to as-
sist in solving copyright disputes, and the right to press charges against
infringers for criminal prosecution. Finally, the Vietnamese Govern-
ment should require its courts to resolve all cases and controversies
regarding copyrights in the most expedient, fair, and efficient manner
possible.
E. Article 749: The Censorship Provisions
Article 749 of the Civil Code denies copyright protection to any
work that "opposes the State of Socialist Republic of Vietnam" or
destroys the solidarity of its people.265 Through the provisions of Ar-
ticle 749, the Vietnamese Government is using the Ordinance as a ve-
hicle for censoring works that it finds, in its own discretion, unsuitable.
Almost any work by any author could be interpreted by the
Vietnamese Government to "oppose" the State of Socialist Republic
of Vietnam. Similarly, the Vietnamese Government or a Vietnamese
court could find that almost any work offends the honor of "distin-
guished persons" or injures the reputation of "an organization. '266
The Civil Code also denies protection to any works containing mate-
rial that disseminates "social vices, superstition," or undermines "tra-
ditions and customs." 267 Neither the United States Copyright Act nor
the Berne Convention contain any provisions that resemble the cen-
soring clauses contained in the Civil Code.268
Article 749 allows the Vietnamese Government unlimited discre-
tion to deny copyright protection to any work. The potentially arbi-
trary and abusive applications of Article 749 for denying copyright
protection to deserving works should be removed from the Civil Code
or severely limited. One possible way to temper the broad application
of Article 749 is to limit it solely to works that disclose any State,
military, or high level security secrets that may threaten the security of
the State.
The failure to limit or eliminate Article 749 will only exacerbate
Vietnam's copyright woes. Corporations and investors who become
aware of Article 749 will decide to forego trading and marketing their
265. Civil Code, supra note 31, art. 749(1).
266. Id.
267. ld. art. 749(b).
268. See Berne Convention, supra note 4, at 221. Article 17 of the Berne Convention
allows member countries to restrict the regulation, exhibition, or circulation of copyrighted
works. Id. art. 17, at 251. However, this provision only grants countries the discretion to
control the presentation of works, which is vastly different from the power to arbitrarily
deny copyright protection to works that suspiciously go against governmental interests. Cf
17 U.S.C. §§ 401-412 (1994) (regulating copyright notice, deposit, and registration require-
ments, but containing no censorship provisions).
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products in Vietnam for fear that their copyrights may be deemed to
"oppose" the State of Socialist Republic of Vietnam and stripped of
all protection at any time. Moreover, some corporations and investors
from the United States and other countries may find these censorship
provisions repugnant to the principles of the First Amendment to the
United States Constitution and withhold any trade or investment in
Vietnam on that basis. Failing to modify Article 749 will serve as yet
another barrier against the success of Doi Moi that prevents Vietnam
from joining the Berne Convention.
F. Article 761(f): Fair Use for "Cultural Entertainment Events" and
Public "Political Campaign Activity"
Article 761(f) is a major loophole in the Civil Code that allows
the Vietnamese Government and its people to use and exploit any
validly copyrighted work during a "cultural entertainment event" or
public "political campaign." The Civil Code does not define "cultural
entertainment event" or political campaign activity. The phrase "cul-
tural entertainment events" contained in Article 761(f) could be inter-
preted to mean anything from a family dinner to a large public parade
during Tet, the Vietnamese new year celebration.269 Similarly,
Vietnamese political candidates or the Vietnamese Government itself
can use any kind of copyrighted work for political campaigns or prop-
aganda without remuneration under the subterfuge of political cam-
paign activities. The United States Act does not contain such a broad
extension of the fair use doctrine. Authors and owners of copyrighted
works will be extremely reluctant to disseminate their works into Viet-
nam if such works are subject to unlimited use by the Vietnamese
public, political candidates, and the Vietnamese Government without
compensation. If authors and owners of copyrighted works refuse to
disseminate their works in Vietnam en masse, the future success of
Doi Moi will undoubtedly be jeopardized.
Additionally, the seemingly limitless use of copyrighted works by
the Vietnamese Government under Article 761(f) contradicts Article
760 of the Code, which demands that a fair use not harm the owner's
interests in the work.270 The Vietnamese Government should resolve
this internal inconsistency by eliminating the provisions of subsection
(f) as a fair use from Article 761. Doing so would limit fair uses under
the Civil Code solely to those recognized by the United States Act
and the Berne Convention: criticism, comment, news reporting, and
education. In the alternative, the drafters of the Civil Code could pre-
serve Article 761(f) by providing very narrow definitions of the
269. Civil Code, supra note 31, art. 761(f).
270. See id. art. 760 (listing the general principles of the fair use doctrine).
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phrases "cultural entertainment events" and public political
campaigns.
G. Articles 769-772: Contracts on the Use of Works
The Civil Code does not expressly grant authors or owners of
copyrights the right to rescind a contract or suspend their perform-
ance if the user of the work breaches.271 However, users of the work
do have the right to rescind the contract or suspend performance upon
any breach by the author or owner of the work.272 The Vietnamese
Government provided no justification for contractually handicapping
authors and owners at the expense of the person or entity using the
copyrighted work. In line with principles of equity, the Vietnamese
Government should amend Article 770 to expressly allow authors and
owners the same level of rights as the parties that contract to use their
copyrighted works. By placing authors and owners on a level playing
field with persons who contract to use their works, the Vietnamese
Government will remove yet another obstacle for distributing foreign
works into Vietnam.
IV. Giving Teeth to a Paper Tiger: The China-U.S.
Agreements on Intellectual Property Protection
Amending and strengthening Vietnam's copyright laws would be
the Vietnamese Government's most sincere effort to solve its copy-
right problems to date. Nevertheless, this would still fall short of effi-
ciently protecting copyrights and significantly curbing piracy. Even
copyright laws that completely conform to all international standards
will continue to be paper tigers if they are not rigorously imple-
mented, enforced, and administered with the full authority and power
of an able government. A case in point is China's failure to effectively
enforce its copyright laws, which resulted in an international trade im-
broglio that continues to plague its relations with trading partners.273
By learning from China's mistakes, the Vietnamese Government has
an exceptional opportunity to strengthen its own means of copyright
protection to avoid trade wars with other countries.
271. Id. art. 770. The Civil Code does allow authors and owners of copyrighted works
to request remuneration and transfer the works to multiple users. Id
272. Id. art. 772(3)-(4).
273. Announcement Summary by U.S. Trade Representative of U.S.-China Agreement
on Protection of Intellectual Property Released Feb. 26, 1995, DAILY REP. FOR EXECUTIVES,
Feb. 28, 1995, at M39 [hereinafter USTR Summary].
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A. The China Crisis
On October 15, 1992, China gained membership in the Berne
Convention by amending its copyright laws to bring them in line with
international standards.274 Nevertheless, copyright infringement re-
mained a problem in China because of the Chinese government's fail-
ure to aggressively enforce and implement its newly amended law.275
As a result, China suffered strained trade relations with other coun-
tries such as the United States. 276 Even after China acceded to the
Berne Convention, the United States Trade Representative (the
"USTR") continued to designate China as a top "priority watch"
country,277 stating that "[t]he administrative apparatus in China for
policing copyright piracy has been extremely weak. The National
Copyright Administration offices, located in fewer than half of
China's provinces, have few qualified personnel and no real authority
to take effective action against offenders. '278
As the years passed, the United States industries lost billions of
dollars each year to copyright pirates in China.279 Finally, the United
States reached the last straw. The USTR instigated a trade war with
China by threatening the automatic imposition of one hundred per-
cent tariffs on over one billion dollars worth of imported Chinese
products if a new Chinese copyright enforcement system was not
agreed upon by February 26, 1995.280 This would have been by far the
largest and most retaliatory trade sanction in the history of the USTR.
After extended negotiations, the United States and China reached a
compromise and drafted the 1995 China-U.S. Agreement on Intellec-
tual Property Protection on the February 26 deadline. 281 In the agree-
274. David Hill & Judith Evan, Chinese Patent Law: Recent Changes Align China
More Closely With Modern International Practice, 27 GEO. WASH. J. INT'L L. & ECON. 359,
360-94 (1993) (discussing changes to China's copyright laws).
275. Id.
276. Id.; see 60 Fed. Reg. 1829, 1830 (1995). China is not the only Asian country that
has been unwilling to take the necessary steps in the enforcement of foreign copyrighted
works. Thailand has been cited for failing conduct effective police searches, providing ade-
quate sanctions for infringers, and prosecuting copyright pirates. Hill & Evan, supra note
274, at 362 n.24.
277. International Trade: China, Turkey, India, Brazil Faulted for Inaction on Intellec-
tual Property, DAILY REP. FOR EXECUTIVES, Feb. 14, 1995, at A30 [hereinafter Interna-
tional Trade]. Countries on the priority list are deluged with immediate trade actions and
the threat of severe trade sanctions. Id.
278. USTR Summary, supra note 273, at M39.
279. Id.
280. Id. at 39.
281. 1995 China-U.S. Agreement on Intellectual Property Protection, Feb. 26, 1995
(unofficial summary by Baker & McKenzie on file with the Hastings Law Journal) [herein-
after China Agreement]; see also Jane Macartney, China to Revise Copyright Law to World
Norms, Reuter Asia-Pacific Bus. Rep., Jan. 31, 1996, available in LEXIS, News Library,
Reuapb File (discussing China's plan to revise its copyright code).
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ment, China promised to take immediate steps to curb piracy and to
make long-term changes to its copyright protection system.
28 2
Like China, Vietnam has been recognized by the USTR as a
country that has repeatedly failed to enforce and protect copyrights.
283
The USTR has classified Vietnam as a "special mention" country and
noted that if Vietnam's copyright problems continued to persist, it
would be placed on the USTR's priority list, along with China and
other problem countries.
284
B. The 1995 China-U.S. Agreement on Intellectual Property Protection
as a Model for Vietnam
In light of the expensive trade war, international red tape, admin-
istrative expenses, and other hardships experienced by China because
of its failure to enforce its copyright laws, Vietnam should zealously
seek to avoid becoming the next China. Although avoiding a China
crisis will presumably require substantial effort and considerable ex-
penditures by the Vietnamese Government, 285 it is necessary for Viet-
nam's future economic growth under Doi Moi.
This endeavor requires two principal steps. First, Vietnam should
amend and supplement its copyright laws to conform to the Berne
Convention and GATT using the modifications provided in Part III of
this Note. Second, Vietnam should take positive steps to aggressively
enforce these new laws. This can be accomplished if Vietnam adopts
and strictly adheres to the sort of copyright enforcement provisions
contained in the 1995 China-U.S. Agreement on Intellectual Property
Protection (the "China Agreement").
The China Agreement includes an Action Plan for Effective Pro-
tection and Enforcement of Intellectual Property Rights ("Action
Plan") that contains comprehensive methods for enforcing copyrights
on a local level, at a country's borders, and in the judicial system.
286
The overarching purpose of the Action Plan is to strengthen the en-
forcement efforts for intellectual property and establish a long-term
enforcement structure throughout a country's provinces, municipali-
ties, and regions,8 7 Another important objective of the Action Plan is
to increase the level of awareness of the Chinese population of intel-
lectual property rights through mass media campaigns.
2 88
282. Id.
283. International Trade, supra note 277 (mentioning and discussing problem countries
in the realm of enforcement of intellectual property rights).
284. Id.
285. See Chew, supra note 14, at 1 (noting that the aggressive enforcement of
Vietnamese intellectual property laws may be difficult due to scarce funding).
286. China Agreement, supra note 281, at 3.
287. Id.
288. Id.
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At the local level, the China Agreement requires the creation of
copyright enforcement task forces empowered to enforce copyrights
in specific regions and territories of the problem country.289 These
task forces are tantamount to police units specifically designed to per-
form copyright-related searches, seizures, and arrests.290 The task
forces may revoke production permits, destroy all infringing goods
confiscated, and impose fines.291 In conjunction with the task force,
the China Agreement requires the formation of a governmental con-
ference to draft and enact any necessary enforcement legislation.
292
At a country's borders, the China Agreement requires the crea-
tion of a vastly improved customs enforcement system, modeled after
the United States Customs Service.293 The new customs service must
intensify border checks of all imported and exported goods on an
ongoing random basis.294 In addition, it must establish a copyright
recordation system that maintains files on suspected or known infring-
ers, means of identifying specific goods known to be infringing, loca-
tions and times of anticipated shipments of infringing goods, and the
suspected destination of the infringing goods.
295
A powerful tool to assist the new customs service is a title verifi-
cation system that will aid in preventing the production, distribution,
and retail sale of any foreign audio-visual works or computer software
289. Id. at 5.
290. Id.; see also Douglas Wong, Intellectual Property: Police Unit Set Up, THE STRAITS
TIMES (Singapore), Feb. 11, 1995, at 1 (describing the success of Singapore's copyright
enforcement system and its efforts to further reduce copyright infringement by establishing
a police unit).
291. Id. at 6. Although the Vietnamese Government established a trademark task
force with broad powers to issue injunctions, seize counterfeit goods, issue sanctions
against infringers, revoke business licenses, and bring criminal charges against trademark
pirates, no such task force exists for copyright enforcement. Burke, supra note 29, at 20.
The Vietnamese government should create a copyright task force empowered with at least
the legal authority of the trademark task force. However, because the trademark task
force has not been completely effective in its efforts, the Vietnamese government must
take steps to ensure that the copyright task force is operating at an optimum level and
making progress in the fight against rampant piracy. This may be done by conducting
monthly meetings between members of the State authority and the copyright task force to
ensure that progress is being made.
292. China Agreement, supra note 281, at 2.
293. Id. at 7.
294. Id.
295. Id. at 8. The China Agreement also requires a clean-up campaign for audio-visual
products and computer software, which will begin with a comprehensive investigation of all
compact disc, laser disc, and CD-ROM production plants. Id. at 6. Under this clean-up
campaign, all plants or enterprises engaged in the production, sale, leasing, or public per-
formance of these works will be investigated. Id. Infringers risk the chance of being shut
down, having their production licenses revoked, paying fines, or paying for any damages
incurred. Id. If the infringer's license is revoked, it will not be renewed for at least three
years. Id.
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produced without the verified consent of the owner of the foreign
copyright. 296 The title verification system operates by requiring all
users of copyrighted goods to register their contracts with the local
governmental authority before implementing them.297 The local gov-
ernmental authority verifies the legitimacy of the contracts and then
issues a "certificate of title registration" if the contracts were validly
obtained.298 Users of the copyrighted work will not be permitted to
implement the contracts they have entered into until they have ob-
tained a certificate of title registration from the governmental
authority.
299
At the judicial level, the China Agreement requires the establish-
ment of specialized intellectual property courts to allow foreign copy-
right owners fair access to judicial relief.300 Copyright infringers
traditionally capitalize on judicial delay by continuing to sell their
products while the infringement cases against them languish in the
courts. The China Agreement tries to eliminate this problem by re-
quiring the expedient resolution of all cases.
Finally, the China Agreement requires the governments of both
countries to regularly review and discuss statistics on the efficacy of
the enforcement plans.301 China must monitor and report any
seizures of infringing goods, the quantity seized, the value of the
goods seized, and other statistics pertaining to the progress of copy-
right enforcement.302
Thus far, the China Agreement has produced some dramatic
changes:30 3 the Chinese government established eighteen special
courts with jurisdiction to hear intellectual property infringement
cases,304 opened antipiracy hotlines, 30 5 and issued a $1.6 million fine
against a software pirate.30 6 In addition, the Chinese government




300. Id. at 1.
301. Id. at 2.
302. Id. at 3.
303. See Mike Allen, Pirates of the Orient Forced to Walk the Plank, but Local Compa-
nies Are Still Wary of Taking Their Software to China, S.D. Bus. J., Apr. 24, 1995, at 17
(noting a dramatic change in the way the Chinese government and people have begun to
enforce new copyright laws).
304. IPR Laws Bolstered by Addition of Courts, Xinhua News Agency, Aug. 23, 1995,
available in LEXIS, News Library, Xinhua File.
305. Beijing Airport Opens Anti-Piracy Hotlines, BBC Summary of World Broadcasts,
Jan. 25, 1996, available in LEXIS, News Library, Bbcswb File.
306. Software Piracy Fine Is Biggest In China, J. COM., Jan. 16, 1996, at A2 (reporting
that the fine amounted to $1.6 million); see also China Fines "Fugitive" Pirates, SCREEN
DIG. LIMrrED, June 1, 1995, at 1 (reporting that the Beijing Intermediate Court fined a
Chinese publishing house $27,694 for pirating the American film The Fugitive).
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seized and destroyed more than 2,000,000 pirated compact discs,
700,000 pirated videos, and 400,000 pirated books.30 7 Chinese copy-
right enforcement officers created high-level copyright task forces and
conducted over three thousand raids.3 0 8 These raids resulted in the
closing of the seven most notorious pirating factories in China.30 9 Le-
gitimate companies, copyright owners, and authors saved millions of
dollars because of China's efforts.
Nevertheless, this was still not enough. Although it was predicted
that the China Agreement would result in the destruction of all the
remaining pirating factories in China,310 this has not been the case.
The Chinese government did not strictly adhere to the terms of the
China Agreement nor live up to all of its promises. 31' For example,
the Chinese government did not fine, punish, or close down the pirat-
ing operations of twenty-nine factories that it promised to investi-
gate.31 2 The Chinese government also failed to implement the title
verification system that would have significantly reduced piracy of
compact discs and CD-ROMs.31 3 China's Customs Service did not ag-
gressively pursue infringing goods entering and leaving China.314
Although the Chinese government enacted new customs regulations,
these regulations were riddled with loopholes that allowed pirates to
continue their illegal practices. 315 American companies continued to
lose millions of dollars to Chinese copyright piracy.316 In the one-year
period following the enactment of the China Agreement, United
States industries lost an estimated $866 million to Chinese piracy.31 7









316. Pirates of Beijing: China Is Flagrantly Violating a Copyright Promise, So Clinton
Has Got to Hang Tough, NEWSDAY, Feb. 7, 1996, at A28; see Industry Presses U.S. to Act
Against 36 Countries for Copyright "Piracy", 11 Int'l Trade Rep. (BNA) 274, 275 (1994)
(reporting that the International Intellectual Property Association ("IIPA"), an organiza-
tion comprised of American associations interested in protecting their copyrights, urged
the Clinton Administration to threaten a review of China's copyright practices in light of
the approximately $827 million in losses to Chinese pirates); see also China's Copyright
Breaches May Warrant Sanctions: U.S. Copyright Group, AFX NEWS, Feb. 21, 1996, avail-
able in LEXIS, News Library, Extafax File (noting that the IIPA recommended that the
Clinton Administration impose sanctions against China unless it thoroughly met its obliga-
tions under the China Agreement).
317. Barshefsky, supra note 238.
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The USTR did not allow China to continue to break its
promises.3 18 On May 15, 1996, the USTR again threatened to impose
trade sanctions against China unless it completely fulfilled its promises
under the China Agreement.3 19 This time, however, the USTR
threatened two billion dollars in sanctions instead of one billion.
3 20
Predictably, China reacted by announcing that it would retaliate with
the same sanctions against the United States.32' Trade War II had
been declared.3
22
For several weeks, China and the United States held bilateral
meetings to avert the impending imposition of sanctions. 323 During
this time, China made a last-ditch effort to fulfill its promises under
the China Agreement by closing down an additional 15 compact disc
pirating factories, confiscating machinery used to make counterfeit
compact discs, shutting down 5,000 laser disc theaters, improving bor-
der enforcement of copyrights, and heavily cracking down on
piracy.324 Fortunately, China's eleventh-hour efforts seemed to ap-
pease the USTR. After additional rounds of bilateral meetings, the
two countries struck another deal.3
25
In addition to making renewed commitments to strictly adhere to
its original promises and instituting a new "special enforcement pe-
riod" to reduce copyright piracy through the end of August 1996, the
Chinese government promised to make strides in three specific ar-
eas.326 First, China promised to improve market access for United
States sound recordings, computer software, movies, and other copy-
righted goods by facilitating the creation of legitimate cooperative
contracts to produce copyrighted goods with Chinese publishing
houses.327 United States film companies, for example, would be able
to freely import their films into China and receive an even split of the
box office revenues with their Chinese partners.32 8 Second, the Chi-
nese Government promised to ensure that all compact discs will con-
tain an SID code, which identifies precisely where the compact disc
318. Chinese Foreign Ministry Spokesman Criticizes Proposed U.S. Sanctions, BBC
Summary of World Broadcasts, Feb. 7, 1996, available in LEXIS, News Library, Bbcswb
File.
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was manufactured. 329 All compact discs without and SID code will be
deemed illegal and immediately seized.330 Finally, the Chinese Gov-
ernment vowed to strategically position copyright inspectors in all
compact disc factories to vigilantly check to see that every compact
disc produced has a verified title and an SID code.
331
Fundamentally, the Chinese government's latest agreement with
the USTR is merely a rehashing of its old promises under the 1995
China Agreement. The Chinese government could have easily
avoided all of this additional bad blood with the United States by
keeping its promises and strictly adhering to the China Agreement.
The development of Trade War II between the United States and
China further bolsters the argument that Vietnam needs to adopt the
general provisions of the China Agreement and do everything in its
power to strictly adhere to its provisions. Vietnamese copyright piracy
will soon reach uncontrollable proportions unless the Vietnamese
Government creates a highly aggressive enforcement scheme to curb
current and future infringement in Vietnam. Because Chinese pirates
are now setting their sights on Vietnam as fertile ground for their pi-
rating factories,332 the provisions of the China Agreement should be
adopted and implemented without delay.
The Vietnamese Government should also be acutely aware that
its desired economic prosperity and increased trade with Western na-
tions will not occur unless its new copyright protection regime is
highly effective. If Vietnam decides to casually follow the complex
requirements of the China Agreement, it may still be able to make
some initial progress in the protection of copyrights. However, as il-
lustrated by China's problems in keeping its promises to the United
States, Vietnam's best hope for staving off devastating trade wars with
the United States and other countries is strict adherence to a copy-
right enforcement scheme like the China Agreement.
Conclusion
With the lifting of the nineteen-year United States trade em-
bargo, all eyes are on Vietnam to become one of Southeast Asia's
most powerful trading countries. As relations between Vietnam, the
United States, and other Western nations continue to blossom, the
Vietnamese Government is closer than ever to successfully imple-
menting Doi Moi, its plan of economic renovation designed to attract
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Vietnam's latest copyright laws are major obstacles hindering
Vietnam's prosperity. If not amended and improved, the Civil Code
and the Ordinance on Copyrights will continue to be paper tigers that
will deter many Western corporations, individuals, and investors from
trading with Vietnam. The Vietnamese Government should redraft its
the Civil Code and the Ordinance on Copyrights and also adopt the
comprehensive copyright enforcement provisions of the China-U.S.
Agreements on Intellectual Property Protection.
One of the most crucial modifications to the Vietnamese copy-
right laws would be the permanent removal of the Thirty-day Rule,
which unjustly denies foreign authors of original works the same copy-
right protection granted to Vietnamese authors. If revived in the
forthcoming implementing regulations for the Civil Code, the Thirty-
day Rule will disqualify Vietnam from Berne Convention because it
directly contravenes the Berne Convention's principle of national
treatment.
The Vietnamese copyright laws contain only cursory copyright re-
gistration provisions. Without proper registration guidelines and pro-
cedures, Western authors and investors have no assurance that their
copyrighted works will be monitored or protected on an ongoing ba-
sis. The Vietnamese legislature should redraft the ambiguous registra-
tion requirements and supplement them with complete registration
provisions in the implementing regulations.
In terms of the enforcement of copyrights, the Vietnamese legis-
lature should, at a minimum, incorporate the specifically enumerated
enforcement provisions of the TRIPS Agreement. These include the
enforcement of copyrights at the Vietnamese border, injunctive reme-
dies for authors, the right of the government to destroy copies of pi-
rated works, the right of the government to order infringers to reveal
the names of other infringers, and procedural safeguards for accused
infringers.
Although amending and strengthening the Vietnamese copyright
laws would be a great advance toward ameliorating Vietnam's copy-
right problems, these laws will continue to be ineffective unless the
Vietnamese Government rigorously implements and strictly enforces
them. To this end, the Vietnamese Government should take steps to
form a copyright protection system that parallels the comprehensive
copyright enforcement provisions of the China-U.S. Agreements on
Intellectual Property Protection. Rigidly adhering to the China
Agreements would require that Vietnam create a customs enforce-
ment system modeled after the United States Customs Service, a title
verification system to ensure that the owner has truly consented to the
copying of a protected work, and a copyright task force to enforce
copyrights on the local level. This copyright task force should be pro-
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vided with the power to issue injunctions, seize counterfeit goods, is-
sue sanctions against infringers, revoke business licenses, and bring
criminal charges. In addition, the agreement would require that Viet-
nam form a governmental conference with the United States and any
other interested countries to monitor the progress of the agreements
and draft any new enforcement legislation that may be needed in the
future. Vietnam should also allow foreign copyright owners fair and
expedient access to judicial relief. Finally, Vietnam should also strive
to increase market access for United States copyrighted goods, imple-
ment an SID coding system for all compact discs, station inspectors at
all compact disc manufacturing plants, and conduct a country-wide
media campaign against copyright piracy and infringement.
By amending copyright laws and adopting the provisions of the
China Agreements, Vietnam could finally set the foundation for a
truly effective copyright protection scheme. Aggressively enforcing
copyright laws on the streets, at the borders, and in the courts will
enable Vietnam to avoid the myriad copyright problems and the trade
imbroglios that afflict China.
Although the aggressive enforcement of copyright laws in Viet-
nam will likely be an expensive and time-consuming venture, it would
be invaluable and necessary for the success of Doi Moi. Ideally, the
costs incurred by the Vietnamese Government in investing money and
resources into copyright enforcement will be defrayed by the ensuing
influx of trade and foreign investment. Today, Vietnam is one of the
hottest targets for foreign investors. Because the establishment of an
effective copyright system is a significant additional draw for investors
and traders, the Vietnamese Government should allocate any avail-
able government funds and resources to protect copyrights.
Undoubtedly, the economic future of Vietnam closely correlates
with the future effectiveness of its copyright protection system. By
putting teeth into its copyright laws, Vietnam could transform these
current paper tigers into formidable laws that would significantly re-
duce copyright piracy and eventually stimulate trade in the
Vietnamese economy. Only then would Vietnam's future as a viable
international trading country begin to solidify in the new millennium.
HASTINGS LAW JOURNAL [Vol. 47
